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we ae 


Joun D. Hoxe v. Lawson Henpverson. 


4 clerk appointed under the act of 1806, ( Rev. c. 693 ) has an estate in his 
office, and although the Legislature, may destroy the office and by con- 
sequence the estate im it, yet the act of 1832 which continues the office, 
but transfers the estate in it to another is unconstitutional and void. 


On the last circuit, at Lincoln, before his Honor, Judge 
Norwoop, the plaintiff produced a certificate of the she- 
‘viff of Lincoln, which set forth that at an election held 
in pursuance of the act of 1832, ch. 2, he, the plaintiff, 
had been duly elected clerk of the. Superior Court of Lin- 
coln.- The plaintiff then tendered the bonds required by 
the act, and moved that he might be qualified and per- 
jnitted to take upon himself the duties of the office. This 
was opposed by the defendant, who proved that he had 
been appointed clerk of that court, in April 1807, under 
the act of 1806, (Rev. ch. 695, sec. 10) ; that he had re- 
gularly qualified, and given bonds for the faithful per- 
formance of the dutics of his office, and that those bonds 
had been renewed according to the several acts of As- 
sembly reqniring such renewal. H1s*Hqnor disallowed 
the motion, because in his opinion, the act NAGS c. 2, 
was unconstitutional, and therefore null and void, and of 
consequence did not affect the defendant's right to the 
oilice. From this judgment, the plaintiff appealed, 
Von. IV. 1 
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The cause was argued by Jredell and Devereux, for 
the plaintiff, and by Badger, for the defendant. 


The Act of 1832, is as follows: 
An act to vest the right of electing the Clerks of the County and Superior 


Courts, in the several counties within this State, in the free white men 
thereof. 


Be it enacted, €#c. That at the next election for members of the Gene- 
ral Assembly within this State, the sheriffs, deputy sheriffs, and inspectors 
and all persous holding the elections, shall open a poll and reccive votes 
given for county and superior court clerks, in the same manner and under 
the same rules and regulations that they now receive and return votes for 
members of the General Assembly ; and in case of the failure of persons 
yppointed to hold said elections, or either of them, it shall be competent for 
a justice of the peace and two freeholders to supply such vacancy. 

II. And be it further enacted, That all free white persons qualified to 
cote for members of the House of Commons in the General Assembly of 
ihis State, shall be entitled to vote for clerks of the superior and county 
courts in their respective counties. 

Ill. and be it further enacted, That the sheriffs or other persons quali- 
fied to hoki said elections, shall at the court-house or place of returning or 
comparing the polls, declare the person or persons having the highest num- 
ber of votes, duly clected clerk of the county or superior court, as the case 
may be, who shall continue in office for the term of four years next after 
their qualification ; and in the event of two or more persons having an equal 
number of votes for either of the offices aforesaid, then and in that case the 
court of pleas and quarter sessions, a majority of the acting justices being 
present, shall proceed to make the election as now prescribed by law in case 
of the election of sheriffs; and said courts, in manner aforesaid, shall be a 
competent tribunal to decide all contested elections arising under this act. ‘ 

IV. And be it further enacted, ~ hat the clerks elected under this act ¢ 
shall, at the first term of their respective courts, which shall happen after 
their election, execute and tender to the said courts such bonds, and také 
such oaths as now are or hereafier may be prescribed by law: and where 
a vacancy shall be occasioned by failure to give the necessary bondatlt 
refusal or neglect to qualify, death, resignation, removal or otherwise; 
the court in which such failure may happen, shall proceed to fill 
the vacancy under the same rules, regulations and restrictions as are 
now required by law; and the person or persons so appointed, shall con- 
tinue in office until the next annual election for members of the General 
Assembly, or the first term of the courts of pleas and quarter sessions, which 
shall thereafter happen. 

V. And oe it further enacted, That such person or persons and no others, 
who shall have attained to the age of twenty-one years, and have resided in 
the county in which they may have been chosen, twelve months immedi- 
ately preceding the day of election, shall be eligible to the office of county 
or superior court clerk: Brovided always, that nothing herein coutained 
shall be so construed, as to repeal the law or any part thereof, which ren- 
ders tha courts liable for neglecting to take sufficient securities of the cierks 
of the coumfy or superior courts. 

VI. And be it further enacted, That this act shall be in force from an4 
after the ratification thereof, and all laws and clauses of laws, coming with" 
in the meaning and purview of this act, be, and the same are hereby re 
pealed.- 











SUPREME COURT OF NORTH-CAROLINA. 


Rurrin, Chief-Justice.x—The Office of Clerk of the 
Superior Court of Law, for Lincoln county’ is claimed 
by Mr. Hoke, by virtue of his election thereto, under the 
act of 1832, « 2; and his admission is opposed by Mr. 
Henderson, who claims the same office by virtue of a pre- 
vious appointment thereto, under the act of 1806. The 
title depends upon the construction and validity of the 
act of 1832, 

The decision in the Superior Court was in favor of 
the old clerk, and is rested by the Judge who pronoun- 
ced it, distinctly upon the ground, that the act is uncon- 
stitutional and therefore void. 

In support of the decision, it has however been con- 
tended here, that it is not necessary, for the purpose of 
this controversy, to pass upon the correctness of the 
reasons of the Judge of the Superior Court; for that 
the act does not, in terms and according to a proper con- 
struction, oust the defendant from office. 

It is true, the act does not immediately vacate the of- 
fices which were filled at its passage; nor does it ex- 
pressly remove the incumbents upon the future elections 
‘to be had under its provisions. ‘The question is, wheth- 
er that effect arises from the necessary or fair construc- 
tion of those provisions taken together? In construing 
an instrument, the cardinal point is to ascertain the 
meaning of those who speak in it, from the words used 
by them and the objects apparently to be effected. This 
is the rule for the construction of statutes, as well as 
other instruments ; and it is the duty of the court, to 
whose province it falls, according to the distribution of 
the powers of Government in this country, to interpret 
statutes, to put a fair meaning upon the language of the 
legislature, in order to effect, as far as they are consti- 
tutionally allowable, the ends in view. If the words 
are ambiguous, and the evils to be remedied not appa- 
rent, or not specified, and the remedy not plainly desig- 
nated, the effects and consequences of the one construc- 
tion or the other, may, and ought to be resorted to as im- 
portant aids to the expownder. Jf in one sense the en 
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_ 1833. actments are reasonable, consistent with natural equity 
and a sound public policy ; and if, in another sense, they 
invade private right, are retrospective in their operation * 
in denouncing punishments for acts not before criminal, 
or in divesting property secured by previous laws, and 
the guaranty of public faith—if they are repugnant to 
the natural sense of justice, subversive of the principles 
of sound legislation, and conflict with a wholesome poli- 
cy long established and sanctioned by the tests of expe- 
rience and common consent ; and above all, if they trar- 
scend the limits of the legislative authority as defined by 
the constitution—a court in such a case would not only 
be warranted but bound to receive the former and not the 
latter, as the true meaning of the legislature, and to exe- 
cute the act as thus interpreted. A decent respect 
for the legislature, and a knowledge of the imperfection 
of language, and of the difficulty of expressing the mean- 
ing in such exact terms as to convey it with precision 
to the mind of another, would impose on the court the 
presumption as an irresistible onc, that general phra- 
ses of dubious import, were not used in the harsh sense 
attributed to them, to destroy existing rights, but in the 
milder one, (of which they are susceptible) of regulating 
the future actions of the citizen, and prescribing a new 
rule for the subsequent acquisition or enjoyment of pro- 
perty. 

These considerations would induce the court cheerful- 
ly to adopt the construction of the act contended for by 
the counsel for the defendant, were there nothing more 
in it than those parts on which he has animadverted. But 
there are other provisions, which are absolutely incon- 
sistent with this construction. ‘To mention a few will be 
sufficient since they are decisive. ‘The first section enacts 
that the sheriffand all persons holding elections at the next 
election for members of the general assembly, shall also 
hold an election for county and superior court clerks in the 
same manner, and under the same rules and regulations 
that they receive votes for members of the legislature. The 
fourth section enacts that the clerks thus elected shall at 
the first term of their respective courts, which shall hap- 
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pen after their election, execute bonds for the faithful 
discharge of their duties, and take the oaths of office. 
It is thus seen that the enactment is, not that the elec- 
tions thus to be held, stiall be from time to time there- 
after in each county, asa vacancy shall occur ; but that 
a poll shall be opened at the then next general election, 
by all persons holding the elections for members of as- 
sembly. Indeed no provision is made for any future 


election, not even one at the end of the four years, the 


prescribed term of service. In the event of a vacancy 
after one.election, the court is authorised to fill it, and 
the person appointed is to remain in office until the next 
annual election of members of the assembly, or the first 
term of the court of pleas and quarter sessions thereaf- 
ter; but even in that case, the persons who shall have 
the right to vote are not designated, nor is any person 
authorized to receive the votes. The very imperfection 
of the act in making no provisions for subsequent elec- 
tiors, proves that the great, almost the sole end of it, 
was an election to follow its passage almost immediate- 
ly, in every county in the state; as the words of the first 
section in themselves import. It is however said, that 
the act does not remove the existing clerks; and it is 


- asked when their offices become vacated—at the passage 


of the act, at the election ? at the qualification of the per- 
son clected ? or at the next court ? Tie answer is, that 
upon the grounds of the public service and the silence of 
the act upon the subject of removals, the offices could 
not, by construction, be deemed vacated until, according 
to the other provisions, another officer was ready to dis- 
charge the duties, or, at least the time had arrived for 
him to enter on them. But bya necessary implication, 
when that time should arrive and the new clerk, whe- 
ther elected by the people, or appointed by the court, 
should have given bond and taken the oaths, the duties 
of the former clerk closed, and consequently, his rights 
as recognized in the act, also terminated. The admission 
of the new clerk is the expulsion of the old one ; for both 
cannot be in at once, each having a right to the entire 
thing. Thus inevery county a new clerk is to be elect- 
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Dac. 1833. ed and admitted in 1833 ; and therefore all the former 
~... Clerks are then ejected. This conclusion is unavoida- 
». ble, as it seems to the court; and is the more to be re- 
Hawpensox. jied on as it accords with the general sense of the com. 
munity, evinced by the elections held throughout the state 
under the act. In not a single county was an election 
omitted; nor have any scruples been before expressed 
that they were held in conformity to the requirements 

of the legislature. 

In executing such a statute a court is not at liberty 
to disregard or evade its mandate upon any of the 
grounds, upon which are formed the rules for the inter- 
pretation of general terms of ambiguousimport. Tirese 
are rules for discovering the meaning of the legislature, 
and not a justification for disobeying it. It is the pro- 
vince of the court to expound their words so as to attain 
to the meaning ; and to that end consequences and poli- 
cy may be looked to. But when its meaning is discoy- 
ered, the act as really intended, is obligatory upon the 
mind the will and the conscience of the judge, however 
mischievous the policy, harsh and oppressive in its 
enactments on individuals, or tyrannous on the citizens 
generally. Those are pulitical considerations, fit to be 
weighed by and to influence the legislators ; but if dis- 
regarded by them, their responsibility is to their consti- 
tuents, not to the courts of justice. To a court the im- 
policy, the injustice, the unreasonableness, the severity, 
the cruelty of a statute by themselves merely, are and 
ought to be urged in vain. The judicial function is not 
adequate to the application of those principles, and is not 
conferred for that purpose. It consists in expounding 
the rules of action prescribed by the legislature ; and 
when they are plainly expressed, or as plainly to be col- 
lected, in applying them honestly to controversies ari- 
sing under them, between parties, without regard to the 
parties or the consequences. 

In the act under consideration, as far as it concerns 
the controversy between these parties, there is no ambi- 
guity : the words are plain, the intention unequivocal, 

and the true exposition infallibly certain. We cannot, 
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under the pretence of interpretation repeal it, and thus 
usurp & power never confided to us, which we cannot 
usefully exercise, and which we do not desire. 

Since the meaning of the act cannot be doubted, and 
according to that meaning Mr. Henderson had not, but 
Mr. Hoke had the right to the office of clerk at the time 
the judge refused to admit the latter, the ground of the 
decision of the Superior Court, as stated in the record, 
recurs before this court, and must now unavoidably be 


examined, , 
The act transfers the office of clerk from one of these 


parties to the other, without any default of the former, 

or any judicial sentence of removal. The question is, 

whether this legislative intention, as ascertained, is va- 

lid and efficacious, as being within the powers of the le- 

gislature in the constitutions of the country ; or is null, 
as being contrary to and inconsistent with the provisions 
of those instruments. To the determination of this ques- 
tion the judicial function is competent. It involves no 
collateral considerations of abstract justice or political 
expediency, It depends upon the comparison of the in- 
tentions and will of the people as expressed in the con- 
stitution, as the fundamental law, unalterable except by 
the people themselves, with the intentions and will of 
the agents chosen under that instrument, te whom is 
confided the exercise of the powers therein delegated or 
not prohibited. Such agents are all public servants in 
this state; and the agency is necessarily subordinate to 
the superior authority of the constitution, which emana- 
ted directly from the whole people. Legislative repre- 
sentatives may order and enact what to them may seem 
meet and useful, upon all subjects and in all methods, 
exeept those on which their action is restrained by the 
constitution ; and such order and enactment is obligato- 
ry alike on all citizens, including those who are by a pub- 
lic duty to execute the laws, as well as those on whom 
they are to be executed. Courts therefore must enforce 
such enactments ; for they are laws to them by the mere 
force of the legislative wil:. But when the representatives 
pass an act upon a sud,ect upon which the people have 
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to declare an Act 
of Assembly to be 
unconstitutional 
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Bul prima fa- 
cie, every act of 
the Legislature is 
within its authori- 
ty, and is to be de- 
elared unconsti- 
tutional only in 
cases where no 
doubt exists. 
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said in the constitution, they shall not legislate at all; 
or when upon a subject on which they are allowed to le. 
gislate, they enact that to be law which the same instru- 
ment says shall not be law, then it becomes the province 
of those who are to expound and enforce the laws, to 
determine which will, thus declared, is thelaw. Neither 
the reasons which determined the will of the people on 
the one hand, nor the will of the representatives on the 
other, can be permitted to influence the mind of the judge 
upon the question, when reduced to that simple point. 
His task is the humbler and easier one of instituting a 
naked comparison between what the representatives of 
the people have done, with what the people themselves 
have said they might do, or should not do ; and if upon 
that comparison, it be found that the act is without 
warrant in the constitution, and is inconsistent with the 
will of the people as there declared, the court cannot ex- 
ecute the act, but must obey the superior law, given by 
the people alike to their judicial and to their legislative 
agents. 

Although this function be in itself comparatively 
humble, and does not call for those high attainments re- 
quired for wise legislation, which, as it affects all the 
diversified interests of society, ought to embrace a knowl- 
edge of all of them, and a just estimate of their relative 
importance to individual happiness and the common 
weal; yet the exercise of it is the gravest duty of a 
judge and is always, as it ought to be, the result of the 
most careful, cautious, and anxious deliberation. Nor 
ought it to be, nor is it ever exercised, unless upon such. 
deliberation, the repugnance between the legislative and 
constitutional enactments be clear to the court, and sus- 
ceptible of being clearly understood by all. In every 
other case, there is a presumption in favor of the gene- 
ral legislative authority, recognized in the constitution. 
The court distrusts its own conclusions of an apparent 
conflict between the provisions of the statute and the 
constitution, because the former has the sanctions of the 
intelligence of the legislators, equal to the apprehension 
of the meaning of the constitution, of their equal and 
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sincere desire, from motives of patriotism and conscien- 
tious duty, to uphold that instrument in its true sense 5 
and of the present and temporary inclinations, at least, 
of a majority of the citizens, which must be supposed 
to be known to their representatives, and to be ex- 
pressed by them. But even these sanctions are not suf- 
ficient to overturn the constitution, if the repugnance 


do really exist and is plain. For although the impu- 


tation is altogether inadmissible, that the legislature 
intend willfully to violate the constitution, and still less 
ihat the people themselves contemplate violence to the 
instrument consecrated by their own voices and the con- 
sent of our ancestors ; yet all men are fallible, and in 
the despatch of business, the heat of controversy, and the 
wish to effect a particular end, may inadvertently omit 
to scrutinize their powers, and adopt means, adequate 
indeed to the end, but beyond those powers. It ought 
not to surprise that such an event should sometimes 
happen. In other countries, such has been the practical 
difficulty of limiting the action of those in whose hands 
the powers of government are, that the effort to do so 
has been tacitly yielded up, and the will of the governors 
for the time being, admitted to be the supreme law. In 
America, written constitutions, conferring and dividing 
the powers of government, and restraining the actions 
of those in authority, for the time being, have been. és- 
tablished, as securities of public liberty and private 
right. Still the agency of men is necessary to the opera- 
tion of the government and the execution of its powers. 
The same frailties which cause men in power, through 
which they happen, in those countries where their own 


judgment and conscience are their only guides and 


restraints, to enact laws unjust or oppressive, may here 
also be expected sometimes to have the same effects, 
although their acts should involve a violation of the con- 
stitution. It is astonishing that it does not oftener hap- 
pen. That it does not, is a proof not only of the essen- 
tial value of written constitutions, but of the profound 
wisdom with which, in ours, the powers of government 
are distributed ; so as to secure in every department the 
Vor. IV. e | 
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agency of public servants, not only capable of compre- 
hending, but so solicitous of obeying the constitution, in 
its true spirit, that they will not palpably violate it, nor 
incur the danger of doing so by the exercise of doubtful 
powers. Such praise is not only duc to the constitution 
for its wisdom, but the merit of scrupulously observing it 
must be allowed to those, who have been called to legis- 
late under it. and have not, in the whole course of the 
legislation of nearly sixty years, been urged by passion 
or betrayed by carelessness iuto the adoption of, perhaps, 
half a dozen acts incompatible with it. When. unfortu- 
nately, such instances do occur, the preservation of the 
integrity of the constitution is confided by the People, 
as a sacred deposit, to the Judiciary. In the discharge 
of that duty, the approbation of the Legislature itself 
is to be anticipated ; for the principle of virtue which 
restrains them from a known and wilful violation of it, 
will induce them to rejoice at the rescue of the constitu- 
tion from their own incautious and involuntary in- 
fraction of it. It remains now to enquire, whether the 
act under consideration be of that character. 

The office of clerk is recognised in the constitution ; 
but the tenure is not prescribed in any part of that in- 
strument, and is doubtless, within the discretion of the 
Legislature. Very soon after the adoption of the con- 
stitution the act of 1777, | Rev. ch. 115.) forthe establish- 
ment of courts of law passed and provided, that the courts 
should appoint clerks of skill and probity, who should 
execute official bonds and take certain oaths of office ; 
and enacts in the fourth section, that the clerks so ap- 
pointed shall hold their offices during their good behaviour 
therein. In 1806 a new law passed which established a 
superior court of law and a court of equity in each county, 
and provided that the judges should appoint clérks, and 
clerks and masters inequity, of skill and probity for the 
courts thereby established. whe should be residents of 
the county at the passage of the act, and should continue 
to reside within the same during their continuance in 
office, and be subject to the same rules, regulations 
and penalties as the clerks, and clerks and mas- 
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ters of the courts before established. —Under this law 
the defendant was in April 1807 appointed. The legal 
tenure of his office is therefore that created by the act 
of 1777. during his good behaviour therein, and, as ad- 
ditionally qualified by the act of 1806. during his resi- 
dence in the county of Lincoln. He has not been found 
guilty of any misdemeanor in office, but has discharged 
its duties faithfully ; and it is not stated that he has re- 
moved from the county, but that he was qualified and 
therefore still resides there. The act of 1832 removes 
him from office and confers it on the applicant. 

The great objects of society is to enable men to ap- 
propriate among themselves the things which, in their 
natural state, were common. ‘The purpose of the ordi- , 
nary laws instituted by society, is to protect the right to 
the things thus appropriated to one individual, from the 
acts and wrongs of other individuals. The right is yet 
exposed to the action of the mass of individuals compos- 
ing the society ; and against that there can be no effec- 
tual resistance, because it is sustained by physical force. 
There is nevertheless an intermediate power between 
that of an individual, or a few individuals on the one 
side, and the whole society on the other, from which 
danger to individual right may be apprehended. It is 
that power which resides in the person, or the body of 
persons, on whom is copferred the authority to act in 
the name and with the sanction of the supposed will of 
the whole community ; which may be observed and us- 
ed. contrary to the will of the community, for the pur- 
poses of private wrong. The body possessing that pow- 
er we designate as the goverament of a country, whe- 
ther it consists of one or more persons. The great and 
essential differences between governments, as distin- 
guished from one another by their constitutions, consist 
in the greater or less personal liberty of the citizen, and 
ithe greater or less security of private right, against the 
violence or seizure of those who are the government for 
the time being. It is true, the whole community may j, 
modify the rights which persons can have in things, or 
at their pleasure, abolish them altogether. But when 
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Dec. 1833. the community allows the right and declares it to exist, 
that constitution is the freest and best, which forbids the 
v. government to abolish the right, or which restrains the 
Hexpsnsos. government from depriving a particular citizen of it. 
Min other words, public liberty requires that private pro- 
-{ perty should be protected even from the government it- 

self. 

The people of all countries who have enjoyed the sem- 
blance of freedom, have regarded this and insisted on 
it as a fundamental principle. Long before the forma- 
tion of our present constitution it was asserted by our 
ancestors on various occasions ; and, in one sense of it, 
its vindication produced the revolution. At the begin- 
ning of that struggle, while the jealousy of power was 
strong, and the love of liberty and of right was ardent, 
and the weakness of the individual citizen against the 
claims of unrestricted power in the government was 
consciously felt, the people formed the constitution of 
this state ; and therein declared “ that no freeman ought 
to be taken, imprisoned or disseized of his freehold, li- 
berties or privileges, or outlawed or exiled, or in any 
manner destroyed, or deprived of his life, liberty or pro- 
perty, but by the law of the land.” —( Bill of Rights s.10.) 
By the fourth section it is declared, ‘* that the legisla- 
tive, executive and supreme judicial powers of govern- 
ment ought to be forever separate, and distinct from each 

‘ other.” 

In absolute governments, whether hereditary or re- 
presentative, the division of the powers of government 
is unimpertant ; because that body in which resides the 
superior authority can, at will, make it supreme and 
absorb all the other departments. It does not follow, 
therefore, that because the British Parliament, whose 
supremacy is acknowledged, decides questions of private 
right and puts that decision, as it does its other deter- 
minations, into the form of a statute, that whatever it 
does is legislative in its nature. It can adjudicate and 

7 often does substantially adjudicate, when it professes to 
lhe fourth sec- , j ° . 
ion of the Billor CMact new laws. That faculty is expressly denied to 
Rights declaring. our Legislature, as much as legislation is denied to our 
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Judiciary. Whenever an act of the Assembly therefore 
is a decision of titles between individuals, or classes of 


15 


Dec. 1833. 
SS a 
Hoxe 


individuals, although it may in terms purport to be the; x, 


introduction of a new rule of title, it is essentially a ' 


Henpenson. 


judgment against the old claim of right : which is not ghat the Legisla- 


a legislative, but a judicial function. It may not be easy 
to distinguish those powers and to define each, so that 
an act shall be seen at once to be referable to the one or 
the other. But I think, that where a right of property 
is acknowledged to have been in one person at one time, 
and is held to cease in him and to exist in another, 


, Whatever may be the origin of the new right in the latter, 


} 


‘the destruction of the old onein the former is by sentence. 
If the act of 1832 had been confined in its terms to the 
clerkship of Lincoln, its judicial character would be ob 
vious. If it had said, that Mr. Henderson had forfeited 
his office, or had conveyed it to Mr, Hoke, or that after 
forfeiture Mr. Hoke had been duly appointed, or was by 
that act appointed, or had been elected by the citizens 
and was approved by the legislature ; and therefore the 
one should go out and the other go in: it would be plain- 
ly as respects Mr. Henderson’s title, an adjudication 
against it, although the subsequent investment of the 
title in Mr. Hoke would be legislative. Is the act the 


tive, Executive 
and Judicial pows 


ers ought to be y¥ 


distinct, deprives 


the Legislature of 


this State of all 


judicial power. 


A determina- 
tion of conflicting 
rights between 
two classes of per- 
sous is a judicial 
act, although pro- 
nounced in the 
form of a sta- 
tute. 


Neither does 


the generality of 


less of the former character, because it does not recite its terms affect its 
an abuse by Henderson, or other cause of forfeiture ? Is ch™cter- 


not such forfeiture assumed in it? For it is impossible ‘ 
in the nature of things, that Mr. Hoke can be rightfully , 
put in, unless the other be rightfully put out ; and M r 
Henderson cannot rightfully be deprived. unless the thing ' 
he claims was never property, or has ceased to be so. or ! 
unless he has parted from the property he had in it, by ' 
forfeiture or otherwise. This act however is not re- 
stricted to one county, but applies generally to all the 
clerks in every county ; and it is said that, for that rea- 
son, it cannot be a judicial act. It certainly in that 
light is wanting in the precision and direct operation 
usually belonging to, and distinguishing judicial proceed- 
ings. But nevertheless it partakes of that character in 
its operation on the former officers. If valid, it compels 


i) 
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A’ 
Dec. 1838. the courts to deprive the officers without further enquiry 
“Hox: before a jury, into the fact om legal sufliciency of 
= ' any cause of forfeiture or removal. If the Legislature 
Hexvensoy. cannot itself adjudge a forfeiture directly ; still less it 
would seem. ought they to command the courts to re- 
move without any cause whatever. Nor does the exten- 
sion of the sentence of expulsion to all the Clerks in the 
State vary its character in this respect. The provision 
is not that of a law prescribing a rule of property, or 
modifying the extent of interest or the tenure prospect. 
ively, of which these offices shall be susceptible, or de- 
claring that all property in them shall cease by the abo- 
Payer lition of the offices themselves ; but it is a provision, by 
the tenure of the Which the office, preserved in the law and still regarded 
~ Raper I as the subject of property, is taken, and merely taken 
fect the interest of from one man and given to another. The only sense in 
the incumbents, which that transaction cannot be called judicial is. that 
but leaving the of- a : 
fice and its privi- nO court of justice could have pronounced the judgment 


legesuntouchedit yyder the existing laws upon the state of facts in this 
directs the Courts 


to remove one case. ‘To have authorised such a sentence by a court, ° 


eee further legislation would have been necessary. It is 
and induct anoth- true then, that the act is not purely judical. But this 
*. md = is all that can be said in support of it. It is certainly 
pares ao as true that it is not purely legislative ; for it leaves the 
nature of the office as it was, in duties, powers, privile- 
ges and emoluments, and confers it on one person, as a lu- 
crative place, after taking it from the former possessor, 
who was before the acknowledged owner. As far as the 
act is legislative, it is within the legitimate powers of the 
General Assembly ; and it must be admitted, that the 
elections allowed or commanded by it are constitutional 
and valid, and confer a good-title on the persons elected, 
where a vacaney existed ; and it may perhaps be ad- 
mitted that they are also valid and confer a title. when- 
ever the pre-existing rights of the incumbents shall 
expire by lapse of time, or cease by surrender, or by for- 
feiture for any cause declared by law. 
The question is not now upon the validity of the title un- 
der the new elections to the office, if vacant.or when it shall 
in future, become so; but upon the right claimed under it to 
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immediate induction, notwithstanding the office is al- Desc 1833. 
ready full by a previous legal appointment of another “~~ 
person. ‘To sustain this claim the previous appointment a 

must be vacated, or the officer adjudged out. When the, 2#xpersox. 
act proceeds to do this, it becomes, in that respect. a 

adjudication. Although it is not purely so in all its pro- 

visions, and may not in any be conclusively and defini- 

tively so, because it does not decide inter partes by name ; 

yet it partakes of that nature, for the reasons already 

stated, and the prohibition of the constitution is as im- 

perative against the assumptivn of the judicial power by 

the Legislature in combination with their legislative au- 

thority. as if the act were a single and simple one of 

direct adjudication. Creating a right or conferring it 

on one, when not already vested in another, is legisla- 

tion. So prescribing the duties of officers, their qualifi- 4 lesiatetive 
cations, their fees, their powers and the consequences act which de- 
of a breach of duty, including punishment and removal, Bry’ sh Pana” 
are all political regulations, and fall within the legisla- vests it in anoth- 
tive province. But to inflict those punishments, after yo Sy ak Sn 
finding the default, is to adjudge ; and to do it, without in the meaning 
default. is equally so and still more indefensible. The Hight. — 


Legislature cannot act in that character; and therefore, 


‘ although their act has the forms of law, it is not one of 


those laws of the land, by which alone a freeman can be 
deprived of his property. 
Those terms ** law of the land” do not mean merely _Neither ig one 
an act of the General Assembly. If they did, every re- pepe Rg nape 
- pun cltl- 
striction upon the legislative authority would be at once zen or to deprive 
abrogated. For what more can the citizen suffer, than ty cay 
to be “taken, imprisoned, disseized of his frechold, lib- according to the 
erties and privileges ; be outlawed, exiled and destroyed ; ee 
and be deprived of his property, his liberty and his 
life,” without crime? Yet all this he may suffer, if an 
act of Assembly simply denouncing those penalties on 
particular persons, or a particular class of persons be in 
itself, a law of the land within the sense of the constitution; 
for what is in that sense, the law of the land, must be du- 
ly observed by all, and upheld and enforced by the Courts, 


In reference to the infliction of punishment and divest- 
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ing of the rights of property, it has been repeatedly held 
in this State, and it is believed, in every other of the 
Union, that there are limitations upon the Iegislative 
power, notwithstanding those words ; and that the 
clause itself means that such legislative acts, as profess 
in themselves directly to punish persons or to deprive 
the citizen of his property, without trial before the ju- 
dicial tribunals, and a decision upon the matter of rights, 
as determined by the laws under which it vested, accord- 
ing to the course, mode and usages of the common law 
as derived from our fore-fathers, are not effectually 
‘*laws of the land,” for those purposes. Although in 
some instances the principle may have been misapplied, 
yet it seems, in every case in which it hath come into’ 
discussion, to be admitted to be a sound one, and the true 
import of the constitution. It was early asserted in an 
anonymous case in 1 Hay. Rep. 29. It was acted on 
again in Den on dem. Bayard v. Singleton, (Martin’s ca- 
ses, 48.) in 1787; in which it was held that the act for 
conferring titles derived by purchase from the commis- 
sioners of confiscated property, which directed that suits 
brought by claimants of such property should be dis- 
missed by the court on affidavit of the defendant, that he 
was a purchaser from the commissioner, was void. It 
was elaborately considered in the case of the University 
v. Foy, (1 Murph. 58, 2 Hay. 310 ;) and declared again 
in Den on dem. of Hamilton v. Adams, (2 Murph. 161.) 


-In Allenv. Peden, (2. Car. Law Rep. 638, ) it was distinct- 


ly decided, that an act of the Legislature emancipating 
a slave against the will of his owner, was plainly in 
violation of the fundamental law of the land and so void. 
And in Doe on dem. of Robinson v. Barfield, (2 Murph. 
$91,) that a deed of a married woman, not executed ac- 
cording to the existing law, did not pass the title to 
lands, notwithstanding an act of the Legislature passed 
after her death, enacted that it should be good and ef- 
fectual for that purpose. 

It thus appears, that in respect to every species of 
corporeal property, real and personal, the principle has 
been asserted and applied. It has been adjudged, that 














SUPREME COURT OF NORTH-CAROL 


17 


the Legislature Cannot seize the land or slaves of the cit- Daze. 1833 


izen from him, and confer them on another, and in the 
case of Allen v. Peden it was applied in a remarkable 


aad 
Hoxe 


v. 


manner, and to the extent that the Legislature could not Hexvrason. 


enact that the property in a slave should cease and ex- 
ist in no person—upon the ground, [ presume, that it 
was not a general provision for the extinction of slave- 
ry, but the depriving of a single citizen of his property 
without any motive of public utility, or view to general 
expediency. 

The sole inquiry that remains is, whether the office of 


An office is the 


property of the 


Which the act deprives Mr. Henderson, is property. It incumbent. 


is scarcely possible to make the proposition clearer to a 
[plain mind, accustomed to regard things according to 
‘practical results and realities, than by barely stating it. 
For what is property; that is, what do we understand 
by the term? It means, in reference to the thing, what 


~ ever a person can possess and enjoy by right; and in}! 
reference to the person, he who has that right to the ex- ;‘ 

. . . . . 
clusion of others, is said to have the property. That , 


an office is the subject of property thus explained, is « 
well understood by every one, as well as distinctly 
stated in the law books from the earliest times. An of- 
fice is enumerated by commentators on the law among 
incorporeal hereditaments ; and is defined to be the right 
to exercise a public or private employment, and to take 
the fees and emoluments thereunto belonging. (2 Bl. 
Com. 36.) A public office has been well described to be 
this: when one man is specially set by law, and is com- 
pellable to do another's business against his will and with- 
out his leave, and can demand therefor such compensa- 
tion, by way ofsalary or fees, as by law is assigned ; tothe 
doing of which business no other person but the officer, or 
one deputed by him, is legally competent. (Carth. 478, 
Leigh’s Cas. 1 Mumf. Rep. 475.) That the purpose of 
creating public offices is the common good is not doubt. 
ed. Hence, most of the rules regulating them have a. 
reference to the discharge of the duties, and the promotion ' 
of the public convenience ; they are pro commodo populi. ‘ 
Hence they are not the subjects of property in the sense‘ 
Vou. IV. 3 
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Dec. 1833+ of that full and absolute dominion which is recognized 


Ho 


v 


in many other things. They are only the subjects of 
property, as far as they can be so in safety to the gene- 


Hexvenso™- pa} interest, involved in the discharge of their duties.— 


This principle demands that different rights of property 
should be recognized in different offices. It is one of 
the ordinary rights of property to alien and dispose of 
it at pleasure ; but that is inadmissible in public offices, 
because the public require a responsible person to an- 
swer for defaults. Besides, the power of alienation is 
not the test of property ; for doubtless, it is within the 
scope of legislative authority to restrict it or to deny it, 
—as in the laws which prescribe the ceremonies neces- 
sary to the validity of wills, or conveyances of infants 
and married women, and which deny altogether the 
power of conveying, and which interdict all conveyances 
made in mortmain. It is another ordinary right of 
property to have the power of substituting another per- 
son to manage it, or to let it lie idle and unmanaged. 
But the former is not allowable in some offices and the 
latter innone, The chief executive office and judicial 
offices cannot be delegated, while subordinate ministerial 
ones may ; for there would be no security that, in the 
former cases the delegate would be competent, and no re? 
sponsibility of the superior would be adequate to answer 
the consequences; though in the latter it is otherwise. 
But non user is punishable in all public officers and, at 
the election of the public, is a forfeiture. So a misde- 
meanor or corruption in office may be punished by judi- 
cial sentence in any manner prescribed by law, includ- 
ing a motion as for a forfeiture. ‘These are all restric- 
‘tions and penalties to secure the public service, which is 
the object in creating the office. But with these limita- 


* tions and the like, a public office is the subject of pro- 


perty, as every other thing corporeal or incorporeal, from 
which men can carn a livelihood and make gain. ‘The 


‘office is created for public purposes ; but it is con- 


\ferred on a particular man and accepted by him as a 
source of individual emolument. To the extent of that 
emolument it is private property, as much as the land 


| 
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which he tills, or the horse he rides or the debt which is 
owing tohim. Between him and another man, none will 
deny the right of property. For if one usarp an office 
which belongs to another, the owner may have an action 
for damages for the expulsion, for the fees of office re- 
ceived, and a remedy by quo warranto to enquire into the 
right of the usurper, and by mandamus to be himself re- 
| stored. When we find these remedies established to en- 
force the right of admission into office, to secure the pos- 
session of it and its emoluments, we can no longer doubt 
that in law, an office is deemed the subject of property 
and valuable property to the officer, as well as an insti- 
tution for the convenience of the people. If it be so, it 
falls within those provisions of the constitution which 
secure private interests; and cannot be divested with- 
out some default of the ollicer, or the cesser of the office 
itself. : 
These are the general principles that lead the court to 
the conclusion that the act of Assembly is invalid. 
In opposition to them, several arguments have been 
urged, which the court has anxiously considered ; but 
without a change of opinion. 
It was principally urged, that, whatever may be the 
rule of the common law, yet in this country and under 
our republican institutions, public offices cannot be ad- 
mitted to be private property ; but the offices must be 
regarded as created solely for the public use, and there- 
fore as subject to abolition when required by the general 
interest, 4f which the Legislature is exclusively to judge. 
This argument was illustrated by the additional obser- 
vation, that by the contrary doctrine, a system requir- 
ing ollicers for its execution, once fixed, would be un- 
ehangeably permanent: the absurdity of which was 
strongly insisted on and proved by the various changes 
in our judiciary system; which have all been acquiesced 
in, without a scruple of their constitutionality. 
‘The court docs not perceive the least reason to doubt 
the validity of any one of those laws; nor to question 


cept that offices caanot be the subjects of private property4 
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In the absence 
of a constitution 
al restriction, the 


any part of the propositions stated by the counsel, ex- creation, continu 
ance, duties and 
emoluments of 
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Dec. 1833. Undoubtedly, the creation of an ofiice is a question of 
Hox political expediency; so is the qualification of the officer; 


v. and so are his duties, perquisites, punishment, and the 
Hexvensox. tenure by which he holds his office. By consequence, 
an office are mat- they are the subjects of legislative regulation. And as 
dk oagpee' the creation, so is the continuance of the office, a ques- 
to be judged of tion of sound discretion in the Legislature ; of which a 
sdnert the Le- court cannot question the exercise. If the Legislature 
increase his duties and responsibilities, or diminish his 
emoluments, he must submit, except in those cases in 
which the constitution itself has declared the duty and 
fixed the compensation ; because, in the nature of things, 
those are the subjects of such regulations as the general 
welfare may from time to time dictate, and the office 
must therefore have been conferred and accepted, subject 
to such regulation. The Legislature is charged with the 
duty of securing the rights of suitors, and of all persons 
who have their business done only by the clerks, against 
Joss through the person thus appointed by the law, as 
well as with the duty of securing a reasonable compen- 
sation to the officer for his time and labor. It is com- 
petent therefore to call for large official bonds and to in- 
crease or diminish the fees; for all that concerns the in- 
terest of the communily at large. So also it is yielded, 
for the like reasons, that the office itself, when it ceases 
to be required for the benefit of the people, may be 
abolished, There is no obligation on- the Legislature or 
the people to keep up an useless office, or pay an officer 
who is not needed. He takes the office with the tacit 
understanding, that the existence of the office depends 
on the public necessity for it; and that the Legislature is 
~ to judge of that. 

But while these postulates are conceded, the conclu; 
sions drawn from them, cannot be admitted. They are, 
that there cannot be private property in public offices ; and 
if there be, that the officer may be discharged at the dis- 
cretion of the Legislature. Neither of these proposi- 
tions is believed to be correct. The former has been 
already considered at large; and to what has been said 
may be added the provisions in our own constitution 


—_ —. 
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guaranteeing adequate salaries to certain officers. and Dec. 1833. 
declaring that no person shall hold more than one lu- li 


crative office at one time. The latter by no means fol v. 
lows from the premises. It may be quite competent t Sceneaneen. 
abolish an office; and true, that the property of the offi ’ 

‘ . o. 8 . . But it cannot 
cer is thereby, of necessity, lost. ‘ Yet it is quite a dif continue an of 
ferent proposition, that although the office be continued, fice, and oust the 

a incumbent, and 
the officer may be discharged at pleasure, and his office} transfer his right 
given to another. The office may be abolished, because} another. 
the Legislature esteem it unnecessary. The common 
weal is promoted by that law ; at least, it is the appa- , 
rent object. and must be deemed to be the real .one.— 

But while the office remains, it is not possible that the 
public interest can be concerned in the question, who 
performs the services incident to-it. The sole concern 
of the community is, that they should be performed, and 
well porformed, by some body. That they should be 
done by one particular person more than by another, is 
not therefore a matter of expediency, in any sense ; 
and hence it cannot be the subject of legislation, that 
one man, who has the faith of the public pledged to him, 
that he should have the employment for a certain term, 
and who has, upon that faith, entered upon the employ- 
ment and faithfully executed it. should be deprived of it 
and supplanted by another man, who is to do, and can 
do the community no other services than those already 
in a course of performance by the former. It is true, 
that a clerk, like all other officers, is a public servant; 
but he has also a private interest. He is not merely a _ Distinction be- 

. 24s tween offices 
public servant and political agent. If he were, and had which are meré 
no interest of his own, he might be discharged at pleas- as gn 
ure. The distinction in principle, between agencies of which a personal 
the two kinds, is obvious. The one is for the public use oe oe. 
exclusively, and is often neither lucrative nor honorary, may be vacated 


but is onerous. ‘To be deprived of such an office is of- * ®y time, the 
second only upon 


yten a relief, and never can be an injury. The other is conviction for de- 


- 


for the public service conjointly with a benefit to the offi- om. 


cer. ‘To be deprived in this last case is a loss to the 
officer. If it arise by the destruction of the office. it is 
a loss without an injury : bdcause the right of the officer 
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Drc. 1833. is necessarily dependant upon the existence of the ofice, 
Hore 9 2” establishment in the political economy of the coun-L 
v. try. But if it arises from the transfer of the emolu- 

Hexpzasox. ments, the loss then becomes an injury ; because that 
which belongs to one man, as a thing not simply of ideal 
but of real value, is taken from him and given to anoth- 
er. The distinction which I am endeavoring to express 
and explain, may be fully exemplified by the difference 
between the public agency exercised in appointing a 
clerk, and that exercised in discharging the duties of a 

qclerk. By the law the judges of the Superior Courts 
and the justices of the County Courts were athorised to 
appoint the clerks of their respective courts. That 
power is an office in the extended sense of that word, 
which originally signifies duty, generally ; but it is not 
a lucrative or a valuable office. It was a duty to be 
performed exclusively for the public convenience, and 
with reference to it alone, without any benefit, immedi- 
ate or remote, to the judges and justices as individuals ; 
who were required, by oath, not to make any private 
advantage from it, but to give their voice for the ap- 
pointment of only such persons as appeared to them to 
be sufficiently qualified, and to do that without reward 
or the hope of it, or any private motive whatsoever. ‘The 
courts were in this respect, not exercising a judicial 
function, nor serving for emolument, but were the mere 
ministers of the law, and naked agents of the bedy poli- 
tic to effect an end purely public. Such political agents 
the legislature can discharge, whenever it shall appear to 
them that the end can be better effected through other 
agents. But when the country has through those agents 
appointed a person to the office of clerk, though he also 
is a servant of the public, yet he is something more than 
a naked, uninterested, political instrument. For the term 
for which the law assures the office to him, he claims 
and can claim, to continue to be the agent of the public 
to,discharge the duties of that place, while there are du- 
ties remaining to be discharged, and he is ready and 
willing to perform them. Nor is there any thing in our 
constitution, the form or nature of our government, to * 
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change the character of this right. There is no reason why 
a public office should not be given during good behavior. 
The services are what concern the country; and they 
may be expected to be best done by those, whose knowl- 
edge of them, from time and experience. is most exten- 
sive and exact. Some offices can under the constitution, 
be granted or conferred for no other term but that-of 
good behaviour. Such is the provision respecting the 
office of a judge and justice of the peace. Certainly 
that is not introduced solely for the benefit of the per- 
sons holding those offices, but upon the great public 
consideration, that he who is to decide controversies be- 
tween the powerful and the poor, and especially between 
the government and an individual, should be independent, 
in the tenure of his office, of all control and influence, 
which might impair his impartiality—whether such con- 
trol be essayed through the frowns of a bad man, or 
through the adulation of an artful one, or such influence 
be produced by the threats of the government to visit 
nonconformity to their will, by depriving him of office, 
or rendering it no longer a means of livelihood. For 
these reasons the Constitution has fixed the tenure of 
the judicial office to be during good behavior. The peo- 
ple have said, that the liberty and safety of the citizen 
required that it should not be held upon any other tenure. 
It is clear therefore, that our ancestors did not en- 
tertain the notion that such a tenure was not consistent 
with our institutions generally. It is true, that it does 
not put clerks upon the same basis. ‘There was not the 
same reason for it. The public interest did not require 
that any law should be laid down to the Legislature ay 
to the tenure of those offices; but it was left to their dis- 
cretion, as expediency might from time to time require 
it to be altered. It was therefore in the power of the 
Legislature to confer such offices for life, or during 
good behavior, or during pleasure, or for any term of 
years, determinable with life at an earlier day. For 
an absolute term of years it could not be granted ; as 
upon the death of the officer, it would in that case go to 
his executor, which would b&inadmissible, since the of- 
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Dec. 1833. fice concerns the admistration of justice, and an incom- 
— petent person might be introduced into it. It however 
v. pleased the legislature to make the tenure, during good 
Hexpersox/ behaviour. When they did so, it was quite within their 
' competency to alter it subsequently. But such alter- 
ations must operate prospectively, and as regulations 
for future appointments and future enjoyment. As to 
those to whom the grant was made for life, an estate, a 
property vested; which cannot be divested without de- 

fault or crime. 

This course of reasoning in some degree anticipates 
some other arguments urged for the plaintiff; which 
however it may be more becoming to state distinctly 
and consider more particularly. 

It was said, that as the tenure was necessarily at 
the will of the legislature, he who took the office receiv- 
ed it subject to such alterations of tenure, as well as of du- 
ties and emoluments, as the legislature might prescribe : 
And the distinction between the tenure of the judicial 
office, as being constitutional and unalterable, and that 
of a clerk, as being statutary and therefore alterable, 
was strongly urged. 

The distinction is admitted; but not the argument 
derived from it. The constitution restrains the legisla- 
ture from appointing a judge or justice of the peace, ex- 

: Fh amen cept during good behavior. _ It does not restrain them 
be destroyed by in respect to a clerk; but allows that office to be given 
ee Legislature; fop 9 longer or a shorter term, as may be most expedi- 
vut it cannot con- 
tinue the office, ent. The question is, what is the effect of a grant fora 
gern mee particular period? Can the duration be afterwards 
incumbent, or lessened to the prejudice of a grantee? We think not; 
transter it © ‘because he acquires a property. That it may be less- 
ened in reference to new appointments cannot be contest- 
ed; but that it can, in respect to existing ones, involves 
the propositions already discussed, that an office is not 
the subject of private property, and that private proper- 
ty may be seized without judicial sentence, and even 
without compensation. This property does not differ 
from that in other subjects, as far as it is allowed at all. 
In lands there may be estates in fee, for life, or for years. 
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The Legislature may grant the public domain in any 
of those estates ; but if it please them once to grant it, 
the grant is irrevocable and the estate cannot be re- 
sumed. It becomes the land of a citizen and cannot 
be taken from him by a law, without the action of his 
peers as a jury to pass on the facts, and of a court to 
determine the title. It is further said, that the distinc- 
tion between these offices as derived from the constitu- 
tion and a statute, is exhibited in the power to alter the 
compensation : That the clerk must be considered as 
holding office at the will of the Legislature, while the 
fees depend entirely on their pleasure; whereas a judge, 
who holds his office independent of that will, is necessa- 
rily entitled to his salary, as stipulated to be paid to 
him. Upon this latter proposition, a person in my 
situation cannot be expected to express, and cannot 
properly express an opinion. But taking it to be 
true, it does not establish the point to which it is ad- 
duced. If it be trie, it arises as an incident to the inde- 
pendent tenure of the judicial office fixed by the consti- 
tution. Nosuch object was in view in respect of a cleri- 
cal office. All that is intended is, that the Legislature 
shall allow such fees as are adequate to the livelihood 
of the clerk, and as a compensation for his labor. It is 
supposed that a sense of justice will ever influence the 
Legislature to do this, and if not, that the public inter- 
est will. For this argument assumes that the office is 
still necessary to the public convenience, and continues, 
by law, to exist. Without a competent officer with a 
competent livelihood, the office must be unfilled, except 
by compulsion, and if occupied the duties will be un- 
performed. No danger therefore could have been ap- 
prehended, that the legislation on this subject would be 
unjust to the officcer—who in the line of his official duty, 
can never be called to do an act which will reader him 
ubnoxious to the government, or the men of power of his 
day. Nor was the danger more to be expected, that 
the public interest would suffer by the Legislature not 
providing proper and sufficient offices, in which the bu- 
siness of the citizens might be, transacted ; and if such) 
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inconvenience should at any time arise, it could be only 
temporary, and would be redressed upon another election 
of representatives. The analogy between those offices 
in this respect, does not therefore exist, as supposed ; 
and it may well be that the Legislature can regulate 
the emoluments and prescribe the duties and punish- 
ments of the clerk, without possessing the power of de- 
priving him of office, merely for the sake of benefitting 
another person. 

Nor do those powers, nor that of abolishing the office 
altogether, which are readily conceded to the Legisla- 
tue, involve the further.one of depriving the officer of 
his office, while it continues. 

It has been urged that it is vain and futile for the 
Court to refuse to execute this law, and to uphold Mr. Hen- 
derson’s title, because if the Legislature be determined in 
their purpose, they can be still more unjust by destroy- 
ing the oftice itself, or taking away the fees. 

There are several answers to that argument. The 
abolition of the oftice depends upon the necessity for it 
in the opinion of the Legislature and of the people: if 
useful, doubtless it will be preserved ; and if it be not, 
private interest must yield to general convenience. But 


admitting it to be necessary, and that Mr. Henderson is 


constitutionally entitled to it during his good behavior, 
it is not to be expected, nor apprehended—it cannot be 
imputed to the Legislature, that it will, for the indirect 
purpose of expelling by starvation, render the office more 
onerous, without adequate compensation, or take away 
the compensation altogether, while the duties remain as 
they are. Ifsuch a law were to pass, it would itself 
be unconstitutional—that being the object. If the pur- 
pose were declared in the law in such terms, that the 
court could say, that the act was passed upon no other, 
the same duty would then be imposed on the court which 
we are now discharging. But if the law be couched in 
general terms, so that the court, which cannot enquire 
into motives not avowed, could not see that the act had 
its origin in any other consideration but public expedi- 
ency, and therefore would be obliged to execute it as a 
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law; still it would not, in reality, be the less unconsti- 
tutional, although the court could not pronounce it so. 
It would be law, not because it was constitutional ; but 
because the court could not see its real character, and 
therefore could not see that it was unconstitutional. It 
would not be constitutional as a provision, which de- 
prives a citizen of his property; but it would be held 
so, because we should be obliged to regard it as not ha- 
ving such a provision. The argument is therefore un- 
sound in this: That it supposes, (what cannot be admit- 
ted as a supposition, ) the Legislature will designedly 
and wilfully violate the constitution, in utter disregard 
of their oaths and duty. To do, indirectly, in the abus- 
ed exercise of an acknowledged power not given for, 
but perverted to that purpose, that which is expressly 
forbidden to be done directly, is a gross and wicked in- 
fraction of the constitution ; and the more so, because 
the means resorted to, deprive the injured person, and 
are designed to deprive him of all redress, by prevent- 
ing the question becoming the subject of judicial cogni- 
zance. But thatis not the only test of the constitu- 
tionality of an actof the Legislature. ‘There are many 
laws palpably unconstitutional which never can be 
the subjects of legal controversies. Not to allude to 
the causes which have been recently the themes of the bit- 
bitterest political controversies, several instances of much 
simplicity may be adduced from our State Government. 
The constitution of this state provides, that the Govern- 
or, Judges, Attorney-General, Treasurer, and other 
officers shall be elected by the General Assembly by bal- 
lot, and that certain of them shall have adequate sala- 
ries during their continuance in office. Suppose the Le- 
gislature to refuse to elect those officers; or to give 
them salaries; or, after assigning them salaries ina 
statute, to refuse to lay taxes, or to collect a revenue to 
pay them. All these would be plain breaches of constitu 
tional duty ; and yet a court could give no remedy, but 
it must be left to the action of the citizens at large to 
change unfaithful for more faithful representatives.— 
Yet no one will say, that the Legislature can by law 
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remove the Governor, or a Judge, or any other head of 
a department, because they can unconstitutionally re- 
fuse to provide salaries for them, and the courts cannot 
compel the raising ef such salaries. Nor can it be said, 
because there cannot be such compulsion, that therefore 
the law is constitutional. All that can be said is, that 
such is the imperfection of all human institutions, that 
it is not possible to anticipate and provide against all 
vices of the heart, more than all errors of the head; 
and that after every precaution, much reliance must be 
placed in the integrity of our fellow men, and that such 
confidence is liable to be abused. But I think it may safe- 
ly be assumed, as is done in the constitution, with albthe 
responsibilities of the legislative representatives to their 
constituents under frequent elections, with all the clear 
declarations of the rights of the citizen in that instru- 
ment, with the division of the- powers of government 
mate in it, whence arise the powers and the duty of the 
judiciary to ascertain the conformity of a statute with 
the constitution: that with all these guards against abuse, 
the danger of a wilful and designed violation, is never 
to be apprehended. No arguments therefore in favor of 
the necessity of executing a particular act, apparently 
inconsistent with the constitution, can be drawn from 
any supposed ability of the Legislature to effect the 
same end by indirect means, which are beyond the cog- 
nizance and control of the judiciary. When such an 
abuse shall occur, it will devolve on the people them- 
selves to correct it, and not on us as a portion of their 
subordinate agents. 

I have omitted to consider in its proper place, anoth- 
er objection made by the counsel for the defendant, and 
must therefore now take notice of it. It has been said, 
that the obligation to continue in office ought to be mu- 
tual, to be complete, and that such is not the case, be- 
cause the officer may at his pleasure resign. The ar- 
gument on behalf of the power to discharge an officer 
assumes the right of the officer to discharge himself; 
and in that point differs entirely from the law as it 
stands, in the conception of the court. An officer may 
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certainly resign ; but without acceptance, his resigna- Dzc. 1833. 


tion is nothing and he remains in office. It is not true, 
that an office is held at the will of either party. It is 


held at the will of both. Generally resignations are Heypznsoy. 


accepted ; and that has been so much a matter of course 
with respect to Jucrative offices, as to have grown into a 
common notion that to resign is a matter of right. But 
it is otherwise. The public has a right to the services 
of all the citizens, and may demand them in all civil de- 
partments as well as in the military. Hence there are on 
our statute book, several acts to compel men to serve in 
offices ; as the act.of 1741, which inflicts a penalty on 
one appointed a constable and neglecting or refusing to 
qualify ; the act of 1777, which compels a sheriff to 
serve at least one year ; the various acts directing the 
appointment and services of overseers of the road ; and 
the recent statutes restraining certain militia officers 
from resigning under five years, and the like. Every 
man is obliged, upon a general principle, after entering 
upon office, to discharge the duties of it while he con- 
tinues in office, and he cannot lay it down until the pub- 
lic, or those to whom the authority is confided, are sat- 
isfied that the office is in a proper state to be left, and 
the officer discharged. The obligation is therefore strict- 
ly mutual ; and neither party can forcibly violate it.— 
If indeed the public change the emoluments of office, it 
is another question, whether that be not an implied per 
mission for the officer to retire at his election, unless the 
contrary be provided in the law: For I cannot doubt, 
that the Legislature has the perfect power, if it choose 
arbitrarily to exercise it, of compelling—not indeed a 
particular man designated in a statute by name, but any 
citizen elected or appointed, as by law prescribed, to 
serve in office, even against his will. I have mentioned 
some instances in which it is done ; and there is no rea- 
son why, making due compensation, it may not be done 
as to all offices. It is true, that non-user of an office is 
a forfeiture of it ; and that is spoken of as a penalty and 
punishment in itself, But it is not the only punishment ; 
and is a punishment only when the office is itself valua- 
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ble. Such a forfeiture does not discharge the officer, 
but at the election of the sovereign ; for that would be 
to say, that an onerous office could not be conferred. — 
The officer may be punished by removal for non-user, 
as a forfeiture; or he may be kept in office and punish- 
ed personally, for non-user as a crime. 

It is lastly said, that it can be no injury to remove an 
officer : because the salary is taken to be but a just com- 
pensation for his time and labor, and when the public 
do not take the latter the officer can have no demand 
for them. This position is rather an artful than a solid 
orfair argument. It is true that to the officer is left the 
command of his own time, and the application of his 
own labor and the fruits of it. But it is not true that 
he does not suffer by being deprived. Of what is he 
deprived? Of an employment—the immediate source 
of livelihood—the preparation for which has been the 
great business, it may be, of his life, to which he has 
served a long apprenticeship, and to which he has de- 
voted himself, abandoning other lines of life, or other 
reads to fortune which were once open to his free choice. 
True, he is free to work at other employments ; but he 
is fit for none; he knows but this. He is in the situa- 
tion of one bred to the agriculture of our country, to 
whom the Legislature should say: ** Till the ground 
no more ; go and spin silk, or weave muslin.” His la- 
bor is not the subject of conscription; but he hangs a 
burden on himself, because the only employment to 
which he is competent is denied him. The loss is there- 
fore undeniable. The only question is, whether it be 
such an one as the Legislature can rightfully inflict.— 
We think, as already stated, that they may, if it be 
merely the incidental consequence of a general law re- 
ally passed for the purpose of abolishing useless offices, 
as a species of governmental institution. But that they 
cannot, if the offices are retained and the oflicer is de- 
prived of his property therein, without default and with- 
out trial, tor the single and sole purpose of giving it to 
another. 

It became the court to consider this subject dispas- 
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sionately in all its bearings. We have done so, without Dre 1933. 
adesire to swerve to either side from the direct line of the “Y~ 


law and the constitution, but with the utmost respect for 


Wesr 


the opinions and intentions of those from whom we differ. Ratcence. 


But having reached the conclusion above stated upon 
which no member of the court doubts, we are obliged to pro- 
nounce it as a duty not to be evaded ; and, being a known 
duty, we do so without reluctance, in support of the right 
of the citizen, and of the inviolability of the fundamen- 
tal law of the land. The judgment of the Superior 
Court must therefore be affirmed. 


Per CurraM—JUDGMENT AFFIRMED. 


The case of James Tuylor v. Edward Stanly, on an appeal from the 
judgment of Setrre Judge, at Craven was considered to be within the 
principle of the above. 


J. I. Bryan, for the plaintiff. 
Badger, for the defendant. 


Rerrtry, Chief-Justice—The facts in this case are the same as in that 
of Hoke v. Henderson, except that Mr. Stan/y was not appointed to office 
during good behaviour, but for the term of four years from the 4th Monday 
of March 1832, under the act of 1822, (Rev.c. 1149.) His term was unexpired 
at the time Mr. Taylor was elected, and applied to be admitted. Until its expira- 
tion his right was perfect; and the case falls within the principles discuss- 
ed and established in the case just mentioned. The Judges of the Su- 
perior Courts however, entertained opposite opinions upon those principles, 
and upon the grounds on which the judgement in Hoke v. Henderson has 
been affirmed, that given in this cause must be reversed, and the title of Mr. 
Stanly declared valid, and he restored to his office, and the same be certi- 
fied to the Superior Court of Craven. 

Per Curtam.—Jcpement Reversep 


OB Bee 


JonaATHAN West, qui tam v. Toomas RaTLepGeE. 


The Statute, (5 Geo. 1 c. 13) for the amendment of writs of error, and 
for preventing the arresting or reversing of judgments after verdict, is in 
force in this State. Therefore, when the writ was to answer the plain- 
tiff of a plea of debt for $213 32, and the declaration was in debt gui 
tam for $160—It was held that the variance was cured by a verdict for 
the plaintiff. 


Dest in which the plaintiff claimed in his writ to re- 
cover of the defendant the sum of $213 82, which the 
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defendant *‘ owes and detains to his damage $2153 32.” 
The declaration contained two counts: The first was 
in debt for $213 32 upon the Statute of usury (fct of 
1741, Rev. c. 23.) for the corrupt loan by the defendant 
to one John Cook and Daniel Casey of $80, and taking 
for the forbearance thereof, from the 26th of September, 
1826 until the same day in the following year, the sum, 
$106 66, with the usual averments. The second was 
precisely similar, except that in it the plaintiff sought 
to recover of the defendant the sum of $160. 

Pleas—Nil debet and act of 1808 (Rev. c. 743) limit- 
ing the time within which penal actions shall be com- 
menced. 

On the Fall Circuit of 1832 at Rowan the cause was tried 
before Norwoop Judge, and a verdict returned for the 
plaintiff, the entry of which was in the following words, 
** who find all the issues in favor of the plaintiff, and 
assess his damages to one hundred and sixty dollars.” 
The defendant then moved in arrest of judgment be- 
cause of the several variances between the writ and the 
declaration. ‘Ihe motion was overruled and the de- 
fendant appealed. 


Nash for the defendant, in addition to the objection 
taken in the court below, moved here to arrest the 


judgment: ist. Because the verdict was general, 


and one of the counts bad. 2d. Because the jury 
had assessed the plaintiff’s damages and judgment was 
given for them. 


W. A. Graham for the plaintiff. 


DanieEL, Judge.—After stating the case proceeded: 
In deciding the question, whether a variance between 
the writ and declaration can, after verdict, be taken 
advantage of by the defendant in arrest of judgment, it 
becomes necessary to make some observations upon the 
law and practice of the courts in England, as well as 
the law and practice of the courts of this State, and al- 
sv on the decisions that have been made in this court 
on the subject. in ugiand, when a person is about 
to commence a suit, the usual course of proceeding is, 
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in the first place, to execute a warrant to an attorney Dec. 1833 
of the court to have the writ issued, and the pleadings “V™~ 


in the cause made up. The attorney then gives instruc- 


EST 
Vv. 


tions for the original ; these instructions are contained Ratuenér. 


in a paper called thr precipe, in which he sets forth the 
cause of action. Formerly, the practice was to take 
the warrant and the precipe to the chancery, where the 
original writ was caused to be made out by the Master 
of the Rolls ; which original recited the action as stated 
in the precipe. The original is a mandatory letter in 
parchment from the King, tested in his name, and seal- 
ed with the great seal. It is directed to the sheriff or 
other returning officer of the county where the plain- 
tiff intends to lay the venue, and is made returnable to 
the court either of the King’s Bench or Common Pleas, 
at Westminster. If the sheriff return on the original non 
est inventus, the original is then left on file in the court, 
and a judicial writ or process issues, called a special 
capias ad respondendum, which is grounded upon the 
original. If the sheriff return on the capias, non est in- 
ventus, the plaintiff then may. issue an alias, and a 
pluries, and so on into outlawry, to compel an appear- 
ance by the defendant.. When the defendant appears 
in court in consequence of the service of the original, or 
an arrest on any process which issues upon it, the plain- 
tiff then files his declaration, and serves a copy on the 
defendant, who defends either by demurrer or plea. If 
he pleads to the action, then the whole of the pleadings 
to the makiag up of the issue are completed in the Su- 
perior Court at Westminster. A nisi prius record is 
then made out and transmitted to the court of nisi prius, 
or the assizes of the county where the venue is laid, 
that the issues may be there tried by a jury. When a 
trial takes place, and a verdict is rendered, it is entered 


on the nisi prius roll, or some paper attached to it. 
- which is called the postea, and delivered to the party in 


whose favor the verdict is rendered, who returns it into 
the Superior Court, at Westminster, where the record 
belongs; and on notice being given to the adverse par- 
ty, a motion is then made for judgment; which, if no 
Vor. IV. 5 
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cause is shown to the contrary, is rendered by the court 
upon which issues the execution. y 

In modern times the practice of commencing suit by 
original purchased out of Chancery. has been tacitly 
waived by the profession. ‘The practice is now, for the 
attorney to leave the precipe and a memorandum of his 
warrant at the Filazer’s office, and the Filazer thereup- 
on issues a capias ad respondendum. in the first instance, 
keeping the preecipe as instructions for the original, if it 
afterwards becomes necessary, by a writ of error being 
brought after a judgment by default. on demurrer, or 
on plea of nul tiel record: for the want of an original is 
aided after verdict, by Stat. 18, Eliz. c.14. Ifa writ of 
error should be brought. for the want of an original, in 
any of those cases where the defect is not cured by _ the 
Statute of Elizabeth, the plaintiff may, by a petition to 
the Master of the Rolls,eobtain an original and move 
the court where the record is, to amend by adding the 
the original, which is always granted. So that the re- 
cord is complete, when in obedience to the writ of certi- 
orari, it is transmitted into the Court of Errors. The 
plaintiff in error will then have nothing in the record . 
upon which he can assign errors, and will fail in his 
effort to reverse the judgment. (1 Saund. $18, a. Archb. 
P. K. B. 78.) By the rules of the common law, great 
nicety and exactness were required in the proceedings 
and pleadings in a suit; small crrors and inacuracics 
were always sure to be fatal to the party making them; 
as for instance, in bailable actions, the declaration should 
always correspond with the writ in the names of the 
parties, and in the cause of action, (Bingham vy. Dickie, 
1 Eng. C. L Rep. 276. Archb. Pra. 68, 69, 124,) and if 
there was a variance in these, or in the sum demanded, 
between the writ and declaration, it would be fatal.— 
(4rchb. 68.) The Legislature has from time to time, 
endeavored to remedy what it considered an evil. and 
has passed several statutes of jeofails and foy the 
amendment of the law, to prevent justice being stran- 
gled in a net of forms and technicalities. The Legisla- 
ture, further to aid the administration of justice passed 
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the statute 5 Geo. 1c. 13, (in the year 1718.) The sta- Dee. 1833, 
ae ed 


tute is as follows: 
** An Act for the amendment of writs of error. and 


West 


VU. 


‘for the further preventing the arresting or reversing %4T+22¢. 


‘Sof judgments after verdict. 

‘* Whereas great delay of justice hath of late years 
‘‘been occasioned by defective writs of error, which, 
“as the law now stands, are not amendable: For reme- 
‘dy whereof, Be it enacted, &c. that all writs of error 
‘‘ wherein there shall be any variance from the origin- 
‘¢al record or other defect, may and shall be amended 
‘‘and made agreeable to such record by the respec- 
‘tive courts where such writ or writs of error shall be 
‘made returnable; and that where any verdict hath 
**been or shall be given in any action, suit, bill, plaint 
‘‘or demand, in any of his Majesty’s courts of record 
“at Westminster, or in any other court of record within 
“England or Wales, the judgment thereupon shall not 
“be stayed or reversed for any defect or fault, either in 
“form or substance in any bill, writ, original or judici- 
‘¢al, or for any variance in such writs from the declara- 
‘‘ tion or other proceedings ; Provided, nevertheless, That 
‘¢ nothing in this act contained shall extend or be con- 
‘¢strued to extend to an appeal of felony or murder, or 
‘*to any process upon any indictment or presentment, 
‘¢or information of or for any offence or misdemeanor 
“whatsoever.” (5 Vol. Brit. Stat. 43.)” 

It the aforesaid statute isin force in this state, it cures 
the defect in this case arising from a variance between 
the writ and declaration. It becomes us now to enquire, 
whether it is in force or not. When this country was 
first settled, it was foreseen that the establishment of 
courts of justice was absolutely necessary for the well 
being of the society of people who were about to inhabit 
it. By the fourth clause of the great charter, power 


is given to the lords proprietors by and with the consent, 


of the freemen or their delegates in General Assembly, 
to pass laws and make constitutions, establish courts of 
justice, and appoint judges and magistrates. The first 
judiciary system established in this state, was undor 
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this charter. We learn from history, (1 Marlin 303, 
$04,) and from the archives of the province, that there 
was a court of chancery held by the Governor and 
Council, and a general court of common law jurisdiction 
held by a Chief-Justice and associates, and inferior 
courts of limited jurisdiction, called precinct courts, held 
by magistrates. In the year 1728, the lord’s proprie- 
tors surrendered their power of governing the province 
into the hands of the king, who in the year 1730 sent 


- out a Governor, who was impowered with the advice 


of the council, to call assemblies to exercise legislative 
powers according to former usage, and to establish 
courts of justice. I do not discover that any alteration 
was made in the judiciary system which had before ex- 
isted, except that the Governor and Council were author- 
ised to hold a court of errors. I learn from the 7th and 
20th sections of the act of 1746, that the suitors in the ge- 
neral court commenced their actions by capias ad respon- 
dendum, issued by the clerk and signed by the Chief- 
Justice. (Swan. 226, 228.) The general court held 
its terms at Edenton. In the year 1746, the assembly 
passed another law for establishing courts of- justice, 
and regulating the proceedings therein. By this act 
the Court of Chancery, and the General or Supreme 
Court, were permanently fixed at Newbern. The 
General Court was composed of a Chief-Justice and 
three associate Justices. Courts of Assizes were to 
be held by the Chief-Justice twice a year at the dis- 
trict Court-houses of Edenton, Wilmington and Edge- 
combe ; County Courts with limited jurisdiction were 
established instead of the precinct courts. Writs issuing 
from the general court were returned into it at New- 
bern, and the pleadings and proceedings thereon, were 
then carried on and transacted there, until the cause was 


at issue; when by a writ of nisi prius, it was sent down - 


to the proper place for trial according to the practice of 
the courts of Common Pleas and King’s Bench, at West- 
minster. By the 40th section of the act, it is enacted 
‘*that all the statutes of jeofails which are now in force 
‘fin England, are hereby declared to extend to, and be 
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in force here; and that the same shall be duly ob- 
‘¢served by all judges and justices of the several courts 
‘sof record within this province.” The king, after the 
lords proprietors surrendered the powers of government 
into his hands, directed that all the provincial acts of 
assembly should be sent to him, and on revision by him- 
self in council, if they were disallowed they were to 
cease having any force. (2 Martin’s Hist. NW. C. 2.)— 
In the year 1754, the assembly passed another act con- 
cerning the judiciary, which was repealed by the king’s 
proclamation. (Davis 167.) The people having spread 
over a large portion of the province east of the moun- 
tains, it became necessary to establish an additional 
number of district courts. In the year 1768, the assem- 
bly passed a new court law dividing the province into six 
districts, and established a superior court of justice in each 
of said districts. This act was limited to five years. In the 
45th section, it is declared that, all the statutes of jeofails 
and amendments, which now are in force in England, are 
and shall be in force here. ( Davis, 872..) This act went in- 
to operation ; for it was the only law passed before the Re- 
volution which gave the judges power to hold the Superi- 
or Courts at Hillsborough and Salisbury ; and we know 
from history that the Superior Courts were held at both 
of those places before the revolution. (2 Martin 263.) In 
the year 1778, the assembly re-enacted the court law, 
which had just expired by efflux of time, containing the 
same clause relative to jeofails and amendments: A sus- 
pension clause was added restraining its operation un- 
til his Majesty’s pleasure should be kiiown, A dispute 
arose between the king and the house of'assembly, rela- 
tive to the section in the act authorising attachments to 


‘issue against the property of debtors who were not, and 


never had been, residents of the province. The house 
of assembly refusing to strike it out of the bill, the king 
thereupon refused to ratify the law, (% Martin 302).— 
The revolution took place and the province was changed 
into an independent state. In the year 1777, the Legis- 
lature passed a court law, (Rev. c. 115) in which is to 
be found the following section: (§35.) ‘« And be it en- 
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Dre. 1833. ¢¢ acted, that all the statutes of England and Great Bri- 
pre ** tain for the amendment of the law, commonly called 
®. ** statutes of jeofails, and which were heretofore enforced 
Ratieper. «in this territory by any act or acts of the General As- 
The act of 1777, ** sembly under the late government. are hereby declar- 
(Rev. c. 115, és ed to have continued and to be now in full force in 

§35,) incorpo- . : 
rates all the sta- ‘* this state, and shall be duly observed by all judges 
pv yi sma ,, ‘* and justices of the several courts of record within tho 
including that of “same, according to the true intent and meaning of the 
a oh Sony ‘* said statutes, unless where the same are, or may be 
of this State as ‘* altered by this or any other act.” We know tvat the 
a _> — acts of 1746 and 1768 had been in force in this territory, 
enacted, under the provincial government. It would seem then 
upon this review, that the statute of jeofails and amend- 
ments referred to and enforced by these acts of the co- 
lonial legislature, including the Stat. of 5 Geo. 1, are as 
completely embraced within this legislative enactment 
as though they had been incorporated into the act of 1777, 
and if so, they must be ‘ duly observed by all judges 
and justices of the several courts of record within the 

same.” 

Doubts however have been thrown over this subject by 
conflicting judicial opinions and decisions, and the painful 
and perplexing duty of endeavoring to remove these doubts 
and giving, if possible, certainty to the law, has devolvy- 

The case of @d uponus. In the case of Hutchins v. McLean, (Con- 
tea” ference Rep. 110,) decided in 1800, by the Court of Con- 
Rep. 110,) ap- ference, these statutes are recognized as being in force, 
proved. The court decided in that case, that the judgment could 

not be arrested because of the defect there existing, af- 
ter verdict, for that it was, (in the language of the Re- 
porters, } excused by several acts of the General #ssem- 
bly, for the amendment of the law. The expression is a 
little inaccurate, as we have no act of assembly which 
of wtself, cures any defect by a verdict. The phrase 
should have been, by the act of Assembly enforcing the 
several statutes for the amendment of the law. But in 

Tho case of the case of Dudley v. Carmolt, (1 Murph. 339) decided 

Dudley v. Car jn the Supreme Court in 1810, there was a direct and 


$39.) leek express decision upon the point. It was held that these 
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statutes were in force here, and particularly that of 5 
Geo. 1, and upon this ground the motion in arrest was 
overruled. The case of Foscue v. Foscue. (3 Hawks 538) 
came before this court in 1825. The writ, or leading 
process, called on the defendant to answer the plaintiff 
as executor of Simon Foscue deceased, and the declara- 
tion alledged a detention from the plaintiff personally. 
After verdict for the plaintiff the defendant moved in ar- 
rest because of this substantial variance between the 
writ and the declaration—this motion was overruled, 
and the defendant appealed because of this and other 
alledged errors. The cause was elaborately argued 
here, but the objection in arrest was expressly given up 
as utterly untenable, and not admitting of an argument, 
and this court affirmed the judgment. So far all the ad- 
judications had been in entire consistency with the un- 
ambiguous enactments in the act of 1777. At the next 
term after“the decision in Fuscue v. Foscue, came on the 
case of Stamps v. Graves, (4 Hawks 102) in which an 
objection was made here in arrest of judgment, (after a 
verdict and judgment below for the plaintiff,) for a vari- 
ance between the writ and the declaration, for that the 
former was in debt, and the latter in assumpsit. The 
defendant’s counsel was proceeding to shew that the 
Stat. 5 Geo. 1, was in force when he was informed by 
the Chief-Justice as a matter perfectly settled —* It is 
in force. It has been so decided in this court.” The ar- 
gument stopped, and the point was not discussed on ci- 
ther side. The judgment of the court was given upon 
other points in the case, but in delivering the judgment 
an opinion was expressed by Judge Henderson which 
shows that he thought the objection fatal to the plaintiff. 
In this opinion he takes no notice whatever of the stat- 
ute, and does not say whether it is a part of our law or 
not, but rests this part of his opinion upon the injury 
that might probably arise to the defendant himself upon 
a judgment by default, or injury to the bail. His reas- 
oning, so far as it related to any supposed injury that 
might happen to the defendant, was not applicable to 
the case then before the court. In that case, there was 
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The case of 
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(3 Hawks 578,) 
approved. 


The dictum oi 
Tar on, Chief- 
Justice,in Stamps 
v. Graves, 4 
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proved, 


The argument 
of HENDERSON, 
Judge, in that 
case disapproved 
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40 


Dec. 1833, 
iad 
Wrst 
v. 
Ratieper. 


Per Danret, 









Judge, argueudo. 
Gn. Gente r 
Se ane ail to may be taken here without an appearance by the defen- 
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not a judgment by default, but an appearance, plea, tri- 
al, and verdict. It does not appear that any objection 
was raised on account of variance, until the case came 
into this court, the objection below rested entirely on a 
different point. The Stat. of Geo. 1 does not profess 
to cure a defect for a variance between the writ and dec- 
laration, until after a general verdict ; a judgment by 
default taken on such erroneous pleadings will not cure 
the defect: A writ of error might be brought and the 
judgment reversed. It is said that the bail might be 
entrapped and subjected ina very different case from 
the one, they supposed they had entered into as bail.— 
The court, in the case of Stamps v. Graves, say that, 
in England the bail to the suit are discharged by the de- 
fendant’s appearance—the condition of the bail bond is 
fulfilled. The bail to the action cannot be injured, be- 
cause they contract their obligation after appearance, 
and this obligation is evidenced by what is called the 
bail form, on which the particular action is specified in 
which they are bail, and they can be made liable in no 
other. All this is true; but I would ask where do the 
bail get the particulars of the action which are speci- 
fied in the bail form? A short copy of the writ, with 
the sum sworn to, (if the action be by bill, ) is obtained 
cither from the signer of the writ, or at the sheriff’s of- 
fice. If the action is commenced by orignal, the fila- 
zer furnishes a short copy of the capias, and also the 
sum sworn to. (4rchb. p. 103) The particular action 
and the sums which are inserted in the bail piece, 
are taken from what is contained in the writ, and in the 
affidavit to hold to bail, and not from thedeclaration. If 
therefore, the plaintiff declares for a different cause of ac- 
tion from that mentioned in the writ or affidavit to hold to 
bail, he thereby discharges the bail from their liability, (2 
Saund. 72, a. Holly v. Tipping, $ Wilson 61 ;) as if the writ 
be in trespass on the case, and the declaration in debt. 
(7 T.R. 80. Archb. p.317. Dela Cour v. Read 2 H. Black, 
278.) It is said that the bail here are bail to the writ 
and bail to the action. But asa judgment by default - 
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dant, it seems to me that the bail are substantially, on- Dzc. 1833. 

ly special bail to the action. The bail gets the particu. “"” ~~” 

lar action, and the sum which is inserted in the bail piece @ 

or bond, from the writ in the hands of the sheriff: if, %«4t*»s. 
therefore, the plaintiff declares in a different action, I the action, and if 
cannot see why the same law will not discharge the bail te dedaraton, 
here as it doesin England. I confess therefore that the writ they are dis- 
reasoning in this opinion is not satisfactory, and at all pense Brg pa 
events does not bear with decisive force on the question bail to the ac- . 
whether a variance between the writ and declaration is |", * ™ saad 
cured by a verdict. The court however did not arrest 

the judgment in that case, but granted a new trial up- 

on another point, so that the plaintiff might move to 

amend in the court below. But there is a case decided 

in opposition to the adjudgeu cases before mentioned 

and which, if correctly decided, establishes that the va- 

riance here is not remedied by the verdict. It is the on case of" 
case of Herring v. Glissun, (ante 2 vol. p. 156.) The hie f Vet 
writ was in trover, and the declaration in delinue, and ?-156,) overruled. 
there was a general verdict for the plaintiff. The court 

said, that the Stat. 5 Geo. 1, was for certain purposes, 

in force here, and as to all matters of form was to have 

full effect and complete operation ; but this was such a 

matter of substance as could not be aided by that stat- 

ute, and upon the force of the reasoning in the opinion 

expressed in Stamps v. Graves, arrested the judgment. 

I can find no warrant for the middle ground here taken. 

If the statute be one of those declared by the Legisla- 

ture to be in full force here, then are the courts 

bound to render to it full obedience. That statute cures 

defects both in form and substance, of all such things as 

are mentioned in it; and it expressly declares, that af- 

ter verdict, no judgment shall be arrested for a vari- 

ance between the writ and declaration. I am sensible 

that no case which has been decided by this court should 

be overruled, but upon great deliberation and a thorough 

conviction that- the decision was wrong. But after a 

full examination, I feel myself bound to say the legisla- 

tion upon this subject is plain, positive and precise, and 

that the jadgment in this last mentioned case is not on- 

Vow IV. 6 
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Dsc 1833. Jy repugnant to a long series of previous adjudications, 

“vu but to the explicitly declared will of the Legislature.— 

a That will must be observed, and therefore, after ver- 

Rarzeves. dict, no variance between the writ and declaration will 
authorize the court to arrest the judgment. 

The second ground taken by the defendant in arrest 
is, that the declaration contains two counts, one of which 
is bad, and the jury have rendered a general verdict 
upon the plea of nil debet. 

If there be a general verdict and the jury have as. 
aie = joc. Sessed entire damages, and it shall appear that one of 
laration contain- seyera] counts in the declaration it is bad, it is fatal, 
BR nnd and the judgment shall be arrested. (2 Doug. 730. 
title the plaintiff Cook vy. Cox, 3 M. § S. 110.) But where a general 
to judgment verdict has been taken, and evidence given only on the 

good counts, the court of king’s bench have permitted 
the postea to be arnended by the notes of the judge who 
But when it ap- tried the cause, by permitting the verdict to be entered 
eae: specially on the good counts. (1 Doug. 376, 2 Ib, 
y b = B.--- 746, Williams v. Breden, 1 B. & P. $29. 2 Saund. 49 a. 
will be corrected Spicer v. Teasdale, 2 B. & P.171.) The jury in this 
So where in ©#8¢ have found upon the issue made up upon the plea 
debt on the stat- Of nil debet, that the defendant owes the sums or penal- 
ute of usury, one ties set forth in both counts. We see that the sum set 
count wes for : 
double the sum forth in the good count, to wit, double the money loan- 
font, and ancther ed is specific, and the. jury have found that the defend- 
‘or double the a- 
mount lent and ant detains that sum. What is there to prevent the 
Pee mt plaintiff having judgment for that sum? It is not like 
the first sum—it a case where entire damages are assessed, and the court 
wasapplied tothat i unable to see how much is assessed on the good, 
and how much on the bad counts. I think this reason 
offered in arrest is not sufficient. 

The third reason offered in arrest is, that this being 
not recoverable in & penal action the jury have assessed damages to the 
set statute, eaj Plaintiff for the detention, and the court gave judgment 
where they were for the same. This reason is good inlaw. The plain- 
aie lent tiff only obtained an inchoate and an imperfect degree 
as to them was of property by commencing suit for the penalty ; but it is 
reversed at the not consummated till judgment. (2 Bl. Com. 436, 7.) 


costs of the plain 
tiff. No damages can accrue or be assessed to the plaintiff 
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for the detention of a debt, which he had not a complete Dec. 1833. 


property in, until the rendition of the judgment. The 
verdict rendered in a penal action regularly, after find- 
ing the debt, should immediately pass on to the assess- 
ment of cost, (Frederick v. Lookout, 4 Burr, 2018, Cum- 
ing v. Sebly, Ib. 2489 Archb. p. 217.) The judgment for 
this reason must be reversed, so far as relates to the dama- 
ges, and also for the debt, so far as relates to the sum of 
$213 66 mentioned in the first count of the declaration. 
And as this court is to render such judgment as the record 
shows the Superior Court should have rendered ; it is fur- 
ther considered and adjudged by the court that the plain- 
tiff Jonathan West, who sues as well for the state of North- 
Carolina as for himself, recover against the defendant, 
Thomas Ratledge, the sum of $160 for his debt, it being 
the sum which the verdict of the jury finds that the said 
Thomas owes on the second count of the plaintiff’s dec- 
laration, and also that the plaintiff recover his costs in- 
curred in the courts below—and it is further consider- 
ed and adjudged that the plaintiff pay the costs of this 
court. 
Per Cur1samM—JUDGMENT AFFIRMED. 


Davin Dickey, ef al. o. Joun H. ALLEY, et al. 


A sheriff’s bond executed by an acting justice of the peace “to A B, and 
the rest of the justices composing, &c.” is void 

The cases of the Justices v. Shannonhouse (ante 2 vei. p. 6,) and the Jus- 
tices v. Armstrong, (ante 3 vol. p. 284,) approved. 


Deer upon a bond given by the defendant Alley as 
principal, and several others as his sureties to ‘‘ David 
“* Dickey, chairman of the county court of Rutherford, 
‘‘and the rest of the Justices composing said court,’ 
with a condition for the faithful dischage by Alley, of the 
duties of sheriff of that county. 

PLEA—xnon est factum.—On the trial before his Honor 
Judge Danzex at Rutherford, on the Fall circuit of 1831, 


Ne 


Dicxry 
wv 
Atter. 
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it appeared that braham Crow, who was one of the obli- 
gors, was, at the time of his executing the bond, one of 
the justices of the peace composing the County Court of 
Rutherford. Upon this appearing his Honor nonsuited 
the plaintiffs, who appealed. 


No counsel appeared for the plaintiffs. 
Devereux for the defendants. 


Gaston, Judge.—After stating the case as above, 
proceeded as follows: The case comes directly within 
the principles settled in the Justices of Pasquotank v. 
Shannonhouse. (ante 2 vol. p. 6,) and the Justices of Cum- 
berland v. Armstrong, (ante 3 vol. p. 284,) and of other 
adjudications of this court. The judgment of nonsuit 
must be affirmed. 

Per CurtaM—JUDGMENT AFFIRMED- 


Noag H. RounpTrez, v. Matrautas E. Sawyer, admr. 


A judgment quando does not alter the dignity of a debt, nor fix the de- 
fendant with assets, and as to a sci fa upon it, he may show that he 
has paid subsequent asset to debts of higher dignity, it follows that pay- 
ment of a judgment guande upon a simple contract debt, after notice of 
an outstanding bond, does not protect the executor against the latter. 


Desr upon a bond of the defendant’s intestate. 

PrEa--plene administravit. On the trial before Dan1E1, 
Judge, at Chowan, on the Fall circuit of 1829, the only 
question was, whether the defendant could protect the 
assets in his hands from the claim of a specialty creditor, 
by the payment of 4 prior judgment quando upon a sim- 
ple contract debt, after notice of the specialty. 

By the directions of his Honor a verdict was returned 
for the plaintiff, and the defendant appealed. 


Kinney for the defendant. 
Mordecai for the plaintiff. 
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Rorrin, Chief-Justice.—Payment of an open account 


after notice of a specialty is a devastavit. The question _ 


is therefore, whether payment of a judgment quando on 
an open account, after such notice, be different. Such 
a judgment does not fix the executor with assets; and 
if they be subsequently received, the executor is not 
chargeable in debt suggesting a devastavit of those as- 
sets, but they must first be ascertained on a sci. fa. on 
the judgment quando, suggesting that they have come to 
hand. Consequently on such a sci. fa. the executor is 
not absolutely liable on proof simply of assets received ; 
but he may still show their application to other debts in 
a course of administration. (Parker v. Jtfield, 1 Salk. 
$12, Ld. Raym. 679.) If such be the case, notice of a 
bond before suit on the judgment quando on open ac- 
counts, or payment of it, must make the assets applica- 
ble to the bond; because they have not been applied, 
nor conclusively declared by law to be applicable to the 
openaccount. A specialty creditor is preferred in law 
to one by simple contract ; but he loses that preference 
if the latter receives payment, or gets a judgment at- 
taching on the assets. Why ?—not for any reason ari- 
sing out of the merits of the respective creditors ; but 
for the protection of the executor, who ought not to be 
liable to one creditor, after honestly paying another 
in ignorance of the superior claims of the former.— 
But that cannot be affirmed as to him, in whose power 
it stillis, to pay the preferable creditor, and protect him 

self by plea in the suit of the other. Such is the case 
when the executor gets notice of a bond after a judgment 
quando upon open account, because upon the sci. fa. sug- 


gesting assets, he can plead the outstanding bond. We 


think therefore, the judgment must be affirmed. 
Per CuniaM—J UDGMENT AFFIRMED. 


45 


Dec. 1833. 
ON wz) 
RounpTREE 
Vv. 
Sawreze. 

















CASES ARGUED AND DETERMINED IN THE 


Jonun Cowan v. JAMES SILLIMAN. 


In the sale of a chattel, neither the words “warrant and defend,” nor the 
words “warrant to be good sound property, and healthy,” constitute a 
covenant of title. The first is for quiet enjoyment, and the last apply 
to the state and quality of the article sold. 

The case of Wilson v. Forbes, (ante 2 Vol. p. 30) approved. 


Covenant upon the following deed :—‘‘ Received of 
*¢ James Cowan, four hundred and seventy-five dollars, 
‘¢it being in full payment of a negro woman called 
*¢ Dorcas, which said negro woman I do warrant and 
‘¢ defend the same, to James Cowan, his heirs and assigns 
*¢ forever ;—this said girl I do warrant to be good sound 
‘¢ property, and healthy. Witness, &c. James Silliman.” 

The breach assigned was, Ist. the defect of title in 
the defendant at the time of the sale. k 

2d. The disturbance of the plaintiff’s possession by 
the demand of one Alexander Silliman who had a title 
to the slave at the time of the sale. 

PriEas— non est factum, and non infregit conventionem. 

On the trial before Norwoop, Judge, at Rowan on 
the Fall circuit of 1831, the case was that the sale was 
made in June, 1818—that one Mlexander Silliman then 
had title to the slave, and demanded the possession of 
her of the plaintiff in the Fall following, which was re- 
fused, and that thereapon he threatened to bring suit for 
her, but never had done so. The slave died soon after 
the demand, and this suit was commenced in March, 
1826. His Honor charged the jury that the bill of sale 
contained a covenant of title, and in legal construcion 
a covenant that the defendant had title in the slave at 
the time of the sale. That if the covenant was for quiet 
enjoyment only, the demand of Jlexander Silliman was 
a disturbance of the plaintiff’s possession which gave 
him a right of action, as by that demand his possession 
was rendered adverse, and Jlexander Silliman might 
charge him with the value of the slave, notwithstanding 
her subsequent death. And further, that the fact of 
Alexander Silliman’s not having brought suit against the 
plaintiff for more than three years after his demand, 
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was no defence to the present action, because asthe slave Dac. 1833. 

died in the same year, the plaintiff could not have hd “Y~ 

an adverse possession of her, which, under the act of °°**™ 

1820, (Rev. c. 1055,) would have given him a title. SrexiMan. 
A verdict was returned for the plaintiff, and the de- 


fendant appealed. 
Winston for the defendant. 


Nash, contra. 


Rurrix, Chief Justice. —The view which I take of 
this case differs almost entirely from that of the Judge 
of the Superior Court. 

Regarding the covenant as one of title, the plaintiff Nominal dam- 
was, as I conceive, entitled to recover only nominal dama- pit ee 
ges; for such only he sustained. The slave herself covenant of title, 
could not, if alive, be recovered from him; nor could = poten: = 
damages for the conversion. Every action by Alexan- Neng nay 
der Silliman, the owner, was barred by the Statute of } ang ™ 
limitations before this suit was brought ; and the case of 
Wilson v. Forbes, (ante 2 Vol. p. 30.) is in point for the 
defendant. a - 

If the covenant be for quiet possession, I think it has 
not been broken. In the Superior Court it was held eine 
that the demand of the owner was a breach because it is not broken by 
rendered the present plaintiff chargeable in an action 5mm made by 
for the value. That cannot govern the case, because one having title. 
he was so chargeable without demand, upon his pur- 
chase, possession and claim of property; or, at all 
events would have been by a sale, which would have 
been of itself a conversion. This would be to sink the 
distinction between a covenant for title and that for 
quiet enjoyment. 

That a warranty of chattels, constituted in this deed 
by the words “warrant and defend,” is a covenant for 
quiet enjoyment, is a settled rule in this State. It has 
been understood by the profession too long, to admit 
now of a question. Hence upon eviction the value at 
that time is the measure of damages. It is familiar 
doctrine in reference to land, that suit and even recove- 


ry, is no breach, unless the loss or disturbance of pos- 
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/ 
session follows. I had thought it equally so in relation 
to chattels, The reason is the same. The cove- 
nants respect the possession. The opinion of the 


- Court is, that in holding a demand by the owner of 


the slave, to be a breach of the covenant for quiet pos- 
session, the Superior Court erred. 

It is further contended for the plaintiff, that besides 
the covenant for quiet enjoyment, created by the words 
“ warrant and defend,” the words *‘ warrant to be good 
sound property” make a covenant of title, or for the 
property in the slave. It is however, the opinion of the 
court, that those words relate te the state and quality 
of the slave, and not to the title. After them follows, 
‘*and healthy ;”” which shows the meaning. There are 
not three covenants in the deed, but two. Both begin 
with “I do warrant ;” and a part of the latter express- 
ly includes the health of the slave. It is not to be ta- 
ken, that with the latter, would be mixed a stipulation re- 
specting the title, which would have naturally connect- 
ed itself with the proceeding. But “sound” interposed be- 
tween “good” and prdperty,clearly affixes the proper mean- 
ing to the whole. We may say ‘‘good property” when 
speaking of title, but we never say *‘ sound property, and 
healthy,” in respect of any thing but the condition of 
the subject of the contract. “Property” is here used 
for.**negro,” or other description of thing sold. 

We think this is the proper construction of the 
deed, and that the plaintiff cannot recover. This con- 
forms too, to the justice of the case ; for Mlexander Sil- 
liman never brought suit, and the plaintiff enjoyed the 
slave as long as she lived, and now seeks to throw on 
the defendant the loss, which arose not from the better 
title of another, but by her death. There must bea 
new trial. 


Per Curn1saM—dJUDGMENT REVERSED. 
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Esex ArNnoLp v: Jonn SHEPHERD. 


@n an appeal from the judgment of a justice of the peace, after a plea in 
the County Court, the defendant cannot object to any irregularity which 
took place before the justice, as that the judgment was rendered after 
the return day of the warrant. 


It appeared from the transcript of the record, that the 
plaintiff commenced his action by a warrant, dated the 
$d of January, 1831, returnable before a justice of the 
peace within thirty days after the date thereof, Sundays 
excepted ; that a judgment was rendered thereon, on the 
22d February, 1831, and an appeal taken from that judg- 
ment to the County Court; that pleas were there enter- 
ed, issues joined, a verdict given and a judgment render- 
ed; that from this judgment there was an appeal to 
the Superior Court. i 

On the trial before Martin, Judge, at Moore, on the 
last Spring Circuit, upon opening the case, it appeared 
that the judgment before the justice of the peace, had 
been rendered more than thirty days after the date of 
the warrant, and thereupon his Honor nonsuited the plain- 
tiff who appealed. 


No counsel appeared for either party. 


Gaston, Judge, after stating the case as above, pro- 
ceeded: By our acts of 1794, and 1805, (Rev. chs. 414, 
& 627,) the justice has authority to adjourn or postpone 
the trial on good cause shewn, so that such postpone- 
ment shall not exceed thirty days. Although the acts 
do not expressly require that such postponement shall be 
made in writing, it is certainly proper that it should be 
so, and probably a neglect to endorse such continuance 
on the warrant, would render a judgment after the re- 
turn day of the warrant erroneous. If so, the appro- 
priate remedy for reversing the judgment would be bya 
writ of false judgment, and it is not certain that this 
could be done on an appeal. However this may be, we 
hold that after pleas are entered in the County Court, 
all objections to irregularities before the justice come too 
late. The matter then to be tried, is such as arises from 
Vou. IV. 7 
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Dee. 1833. the warrant and the pleadings, and the regularity or 


ae 

Grecornr 
Uv. 

Perkins. 


irregularities of the judgment vacated by the appeal, 
is wholly immaterial to the controversy. But in this 
case, the verdict in the County Court cured all discon- 
tinuances and miscontinuances antecedent to such verdict, 


The nonsuit ought to be set aside and a new trial awarded. 
Per Curtam—JUDGMENT REVERSED. 


oO Be 


Arruur GreGorY v. ALFRED PERKINS. 


A deed absolute on its face, but executed upon a parol agreement for re- 
demption, is, in law, fraudulent and void against the creditors of the 


vendor. 


DetinveE for six slaves, tried on the last Spring Cir- 
cuit at Currituck, before Norwoop Judge. 

On non detinet pleaded, the case was that the plain- 
tiff claimed under a bill of sale made by Wm. Perkins 
bearing date the 9th day of July 1826, which was proy- 
ed in November 1830, and registered in February 1832. 
The defendant claimed under a sale upon execution 
against the same Wm. Perkins, made on’ the 30th day 
of November 1829, and a bill of sale from the sheriff 
dated the first day of December following and registered 
the next day. 

The deed to the plaintiff purported to be absolute, and 
to convey two female slaves, one of the age of twenty, 
and the other of nineteen years, and to be made upon 
the consideration of $400, then paid. 

Evidence was given on the part of the defendant, that 


at the time of this conveyance the plaintiff paid the sum 


of $250 only, and that for the balance he gave no se- 
curity, but afterwards paid it. And that it was also 
then agreed by parol, that Wm. Perkins might at any 
time redeem the negroes upon the payment of $400, 
and in the mean time keep them upon an annu- 
al hire of $40. Ofthe payment of the hire there 
was no evidence. But under the agreement, Perkins 
retained the possession of the slaves, in another county 
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for three years and a half, and until each of them had Dee. 1833. 
two children; when, in November, the six were sold » tll 
. REGORY 
under execution. eel v. 
The defendant prayed that the court would instruct P®®*™. 
the jury that the deed tq the plaintiff was void, as against 
him, for want of due registration : First, because it was, 
in fact, a mortgage, and was not registered within six 
months ; secondly, because if absolute, it was not re- 
gistered within twelve months after its execution, nor 
until after the defendant had purchased, and registered 
his deed. The court refused to give either of those in- 
structions. 
The defendant then prayed that the jury might be in- 
structed, that if there was a secret agreement for re- 
demption as stated in the evidence, the deed to the plain- 
tiff being absolute, and purporting to be for an entire 
consideration then paid, was fraudulent and veid against 
the creditors of William Perkins. His Houor also ‘re- 
fused te give this instruction, and ruled that the ques- 
tion of fraud was for the jury alone. A verdict being 
returned for the plaintiff, the defendant appealed. 
Tredeli & Kinney for the defendant. 


Devereux for the plaintiff. 


Rurrin Chief-Justice.—After stating the case, pro- The case of 
ceeded as follows: The recent case of Jones v. Sasser, one . 9 
(ante 3 vol. p. $78.) sustains the Judge of the Superior 378,) approved. 
Court upon the second point. The objection of the defend- 
ant upon the first ground seems to be a misapplication of on 
the act of 1820, ( Rev. c. 1037,) to his case. Thatact has deed with a parol 
for its object, the giving of notice of the existence and ca tig Ag 
extent of encumbrances, which is to be effected by the avoided by the 
registry of the instruments by which they are created. 2 1087.) he 
That purpose cannoi be effected in that mode, if the in- want of registra- 
strument itself does not purport to be a security; and oe Pe 
the words of the act are ‘mortgage, deed, or convey- statute applies on- 
ance in trust.” It is enacted that those convey- '¥ ‘deeds which 
ances shall be void, if not registered in six months. securities. 

The meaning must therefore be, that all instruments, 


which appear in themselves, to be deeds of trust or mort- 
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gages shall be so registered ; or, if not, that though they 
thus purport, they shall not be good as deeds of trust 
or mortgages. But the act cannot mean, that those 
instruments which do not profess to be securities, shall be 
rendered good as such, by registry within six months, 

as the objection that they are bad without such registry, 
in respect of the time merely, assumes. The truth is, 
that the period of the registry of a deed absolute in form, 
is, under the act of 1820, immaterial; because the in- 
strument is substantially insufficient to answer the ends 
the act had in view, at whatever time the registry is 
made. If the contract for redemption had been put in- 
to the form of a separate defeasance, the objection would 
apply both at law and in equity; for both instruments make 
but one deed, and both are capable of registration, and 
show the true transaction as fully, when registered, as 
if they had been engrossed on the same paper. Such 
instruments may be set up in any court as encumbran- 
ces; because they purport to be so. When thus set 
up, they must be supported by due registry; or, if in 
equity, and against a subsequent purchaser, by notice 
tohim. But the plaintiff here claims as absolute own- 
er, and is not allowed by parol evidence, tu give to 
his deed another character, in which, if it appeared on 
the deed itself. it might be supported. The defen- 
dant may indeed impeach it by such evidence ; but that 
is on a distinct principle—that it is fraudulent because it 
is absolute, and therefore does not admit of registration, 
as the real transaction required it should. It is nar- 
rowing the objection, to rest it on the mere point of time. 
The true question is, whether if it was really, as be- 
tween the parties to it, a security, it is not void un- 
der the act of 1820, by its proper construction, as a sta- 
tute against fraudulent encumbrances. This brings to 

view, the remaining exception of the defendant. 

He prayed further an instruction, that if there was a 
secret agreement for redemption, as stated in the evi- 
dence, the deed to the plaintiff, being absolute and pur- 
porting to be for an entire consideration then paid, was 
fraudulent and void, as against the creditors of Perkins. 
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His Honor refused to give the instruction; and ruled, 
that the question of fraud was to be decided by the jury 
only. In this we think there is error. 

The opinion of the presiding Judge was probably 
founded on the decisions of this court, upon the effect of 
the possession remaining with the vendor of chattels.— 
If so, those cases, as we conceive, are misunderstood ; 
and the misapprehension ought at once to be corrected. 
Fraud is matter of law. It is stated in the books to be 
a conclusion of law upon facts and intents found or ad- 
mitted. The word is expressive of a legal idea, and 
admits of a legal definition; and therefore is correct- 
ly stated as a general proposition, to be matter of law. 
When an act or intent is stated, it is the province of the 
court to pronounce whether that is injurious and cove- 
nous. But as persons perpetrating frauds seldom ex- 
press them explicitly, but generally conceal them under 
the appearance of fairness, it is often—indeed seldom 
otherwise—difficult to ascertain the real purpose of the 
transaction. It is then the province of the jury to fird 
the actual intent. In that sense, fraud is called a mix- 
ed question of law and fact. But it is never exclusive- 
ly one of fact, as was supposed in this case; nor do the 
cases in this court alluded to, support such an idea, 
when properly understood. In England it was held, 
that possession retained by the vendor was per se frau- 
dulent ; upon the ground that it implied a secret trust, 
by which the Loneficial ownership was in the possessor, or 
that it might give him false credit, and tended to delude 
creditors and purchasers, Those purposes deemed to be 
established by the fact of possession, are held to be le- 
gally covenous purposes. The rule was adopted and for 
some time prevailed in this State. But it was necessary 
both in England and here, toadmit as exceptions, so nia- 
ny cases, in which it was proper to leave to the jury 
the enquiry, whether those intents in fact existed, that 
it might be said that as a positive principle, the rule 
itself hardly remained. This court thought it useless 
to retain it with all the modifications, and that the plain 
and safe principle was to leave to the jury the possession 
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as a fact and ground of presumption, under all the cir- 
cumstances of the parties, the subject. the length of pos- 
session and the notoriety of the title of the vendee and 
of its acquisition, whether or not there was a secret trust 
between the parties, or whether the possession was re- 
tained with a view to false credit, or gave such credit to 
the vendor. Such is the principle of those cases. It is 
not held, that the jury shall give to those intents, or to 
a delusive credit, such effect as to them may in each case 
seem proper. That the law declares, and the security 
of the creditors depends upon the fixed principles of the 
law, and not on the uncertain judgment of jurors as to 
what is covin. If a debtor convey his property with- 
out consideration and in trust for himself, it is fraudu- 
lent ; and if that appear in the conveyance, the court 
adjudges it to be void—for the party cannot show the 
deed under which he claims title, without also showing 
the intent. If it be not so expressed, but be secretly re- 
served, then its existence must be found by the jury.— 
Then the same consequence, as a legal consequence, fol- 
lows from the fact thus found by the jury, as from the 
same fact as admitted by the party. 

That an absolute deed made upon a secret trust for 
the party making it, who retains the possession, is frau- 
dulent has so long been settled, as to be now unquestion- 
able. The right to redeem the slaves is an interest of yalue 
to him who has it; and to reserve it in such a way, as 
leaves it altogether in confidence between tl.2 parties, and 
enables them to perform the trust as between themselves, 
and at their pleasure to deny its existence, and refuse 
its execution for the benefit of creditors and purchasers, 
is so plainly deceptive and dangerous, and so directly a 
hindrance to creditors, as to fall within the act of 1715. 
But if it did not, the act of 1820 is strictly applicable 
to it in this respect, and avoids the deed. It declares 
mortgages void which are not registered within sixmonths- 
If this deed had spoken the truth, it would now be nall 
within the letter of the statute. ‘To say it is not so, be- 
cause it does not upon its face appear to be a mort- 
gage, would be to defeat the act altogether, and enable 
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and tempt men to evade it, simply by giving a false 
character to their contracts, Under this act, this deed 
js void, not merely upon the time of registration, but 
pecause it does not bear upon its face the true contract ; 
go that by no possibility, could the deed at any time be 
registered, as by the act, that contract ought to be re- 
gistered, that is, so as to inform the world what encum- 
brance it created. While mortgages are required to 
be made public or be null, absolute deeds, intended by 
the parties to operate as mortgages, must be null. As 
mortgages they cannot be supported, because the regis- 
try does not convey the information required by the sta- 
tute: Nor as absolute conveyances ; because they were 
not intended to be such, and that intent creditors may 
show from circumstances or by parol, though the par- 
ties themselves must abide by their words. It is not 
surprising that with the experience of the evils of secret 
liens and pretended encumbrances the Legislature should 
require, when the contract in its terms creates an en- 
cumbrance, that notice should be given of it, that others 
may know how to deal with the former owner. For the 
like reason and as a necessary consequence, when nothing 
but an encumbrance was meant, the parties must frame 
the evidence of their contract accordingly. In the former 
case the encumbrance is lost, because the owner will not 
register it. In the latter, hecause, by his folly he can- 
not register it. 

It is not supposed that the nature of the trust or inte- 
rest reserved to the vendor, which is meant by the court 
can be misunderstood. But to prevent misapprehension, 
it may be proper to mention that it is supposed the re- 
servation of it entered into the contract upon which the 
deed was made and formed a material part of the stipu- 
lations and treaty betweJn the parties ; and is of sucha 
nature as, if inserted in the deed, would give to the ven- 
dor a valuable interest in the property. 

In this case there was evidence, both in the testimony 
and in the circumstances of the price, of the possession 
and the length of it, and also the fact that the slaves were 
breeding women, whose services could not be worth the 
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hire agreed for, from which the jury might have inferred 
that Perkins’ possession was founded on a subsisting and 
substantial interest in himself, not expressed in the deed, 
but resting in confidence between the parties. The de- 
fendant had therefore a right to ask the instruction he 
did; and for the reasons stated, we think it ought to 
have been given. 

It is not stated in the case, but I think it probable, 
that hire was introduced into the bargain, for a purpose 
somewhat different from that of compensating the plain- 
tiff for the use of the negroes as his property. It might 
be rather as compensation for the use of his money ; 
which would account for the form of the deed. The 
circumstance be it as it may, is not material to the de- 
fendant, and is only alluded to for the purpose of re- 
marking, that the deed is not the less fraudulent against 
a creditor, though made upon terms illegal and oppres- 


. give on the borrower. 


Per CurtamM—JUDGMENT REVERSED... 
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TimotHy Watton v. WHITMEL STALLINGS. 


When the plaintiff prays proper instruction as to the title of the defend- 
ant, which are refused, a new trial will be granted, although if the de- 
fendant had prayed proper instruction as to the title of the plaintiff, the 
judgment would have been correct. 

The case of Gregory v. Perkins, (ante p. 50,) approved. 


Dertnve for a female slave and her child, tried be- 
fore Norwoop, Judge, at Gates, on the last Spring 
Circuit. 

PLEa—non detinet. 

The plaintiff claimed title under one Elisha Walton by 
a purchase made in consideration of the sum of $250, 
which was evidenced by a bill of sale, dated in Februa- 
ry, 1832. 

The defendant claimed under the same persoa, and it 
appeared that Elisha Walton had purchased the slaves 
of him at public sale, and to secure the purchase money, 
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($304, ) had executed a bond with one Baker, as his 
surety—that Baker being doubtful of Elisha Walton’s 
solvency, applied to the defendant to take some steps to 
compel the payment of the bond, and that in September 
1831, when there was a balance of $204 due on the bond 
the defendant took an absolute bill of sale for the slaves, 
reciting that sum as the purchase money, and surren- 
dered up the bond to which Baker was surety. At this 
time the slaves were worth 325 dollars. 

The bill of sale to the defendant was not registered 
until more than a year after its date. The slaves were 
permitted both by the plaintiff and defendant to remain 
in Elisha Walton’s possession for some time after their 
respective purchases—but the defendant produced a note 
of his for three dollars, and proved that it was given to 
secure the hire of the slaves from the time of the sale to 
him, until the ensuing Christmas. 

For the plaintiff it was insisted that as the bill of sale 
to the defendant was not registered until more than a 
year after its date, it was void as tohim. Also, that if 
from the evidence the jury should infer that the bill of 
sale to the defendant was taken as a mere security for 
the debt $204, it was void because not registered with- 
in six months. And further that if there was a parol 
agreement between Elisha Walton and the defendant, that 
the negroes should be surrendered upon the payment of 
the balance of $204, the bill of sale was thereby ren- 
dered fraudulent and void. 

His Honor left the question of fraud to the jury, and 
upon the other points ruled that the bill of sale as an ab- 
solute conveyance was well registered, and that as to its 
registration within six months, the act of 1820, (Rev. c. 
1037,) applied only to deeds which were upon their fa- 
ces mortgages. 

A verdict was returned for the defendant and the 
plaintiff appealed. 

Kinney, for the plaintiff. 

Iredell, contra. 

RurrFin, Chief-Justice.—The points in this case are 
the same as those in Gregory v. Perkins, (ante p. 50, ) 
Von. IV. 8 
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which has been before the court at the present term ; 

and the decision in that case must, of course, govern 

this. The only difference consists in the strength of the 
evidence tending to establish the supposed trust or agree- 
ment, that the deed to the defendant should be a securi- 
ty only. Upon that evideuce the court neither feels the 
liberty nor the inclination to comment, further than 
merely to say a presumption of fact might be drawn 
from it, upon which the plaintiff had a right to ask the 
instruction of the court as to its legal effect, if the jury 
should draw it. There was testimony to some inade- 
quacy of price, and to the possession remaining at a small 
hire with the vendor. The sufliciency of that evidence 
is with the jury ; it being proper for the court to say on- 
ly, that the jury ought to be fully satisfied, that it does 
prove the trusts and if they are so satisfied, that the. 
trust makes the deed, in point of law, fraudulent. 

It is however to be remarked, that the title of the 
plaintiff is in this case, exposed to thie same animadver- 
sions, which are applicable to that of the defendant. He 
gave but little more than the defendant gave ; and alsa, 
notwithstanding his absolute deed, left the possession 
with the vendor. Admit the deed to the defendant to be 
fraudulent, yet none but a bona fide purchaser can im- 
peach it; and that character the plaintiff must establish 
in himself. 

But as it seems to us, that proper instructions were 
refused by the court, and none were prayed for by the 
defendant respecting the title of the plaintiff, we think 
there should be a new trial. 


Per CuriAM—dJUDGMENT REVERSED. 
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Den ex Dem LemveEL SKINNER, ef al. v. Joun Cox. 


A deed executed to secure recited debts, is a mortgage, although it con- 
tains neither a proviso for redemption, nor a declaration of its trusts, 
and the fact of the trust of the surplus being declared in a separate and 
unregistered paper, will not vitiate it as a security for the recited debts: 


EsecTMENT, tried on the last circuit at Chowan, be- 
fore SnawE Lu Judge. 

The plaintiff claimed title under one Halsey. and pro- 
duced a deed whereby the latter conveyed the premises 
in dispute, to the lessors of the plaintiff, by a deed which 
recited several debts to which they were his sureties, and 
that he ‘* was desirous of securing the said Lemuel, &c. 
“against any loss or injury they may sustain, by rea- 


gon of their several obligations aforesaid. Therefore 





‘for and in consideration of the premises, as well as 
‘the further consideration of the sum of ten dollars to 
“him, &c. he hath bargained, &c.”” This deed contain- 
ed no proviso for redemption, nor any declaration of the 
trusts upon which it was executed. It was proved and 
registered within six months. and the only question was 
whether it was avoided by the following facts which were 
deposed to by Hulsey. He swore that at the execution of 
the deed the lessors of the plaintiff ** executed to.him a 
“paper writing or defeasance, in which it was stipulated 
“that whatever surplus there might be over and above 
“ satisfying the debts for which they were bound, should 
“be paid over to his creditors.” He also proved the 
loss of this deed. 

His Honor instructed the jury that the deed to the. 
lessors of the plaintiff was upon its face a mortgage, being 
made to secure-specified debts, and that the omission to 
record the deed executed at the same time, the contents 
af which were deposed to by Halsey, was but a circum- 
stance, and did not per se render the deed of Halsey frau- 
dulent in law. A verdict was returned for the plaintiff 
and the defendant appealed. 

dredell and Devereux for the defendant, cited Peterson 
v. Clarke, (15 Johns. R. 205) Erskine v. Townsend, (2. 
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Drc. 1833. Yass. R. 498,) Jackson v. Green, (4 Johns. R. 186.) Dey 
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The xen regis 
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affect it, except as 
to the trusts thus 
declared. 


v. Denham. (2 Johns, Ch. R. 182.) 
Badger for the plaintiff. 


Rurrin, Chief-Justice.—After stating the case pro- 
ceeded as follows : 

The deed from Halsey to the lessors of the plaintiff 
is, upon its face, a security. It recites several debts 
to the bargainees, and others for which they were joint- 
ly or respectively bound as sureties for the bargainor ; 
and that “he was desirous of securing the said L. 8. 
and J. H. H. against loss by reason thereof.” It then, 
“in consideration of the premises and of the sum of ten 
dollars” conveys to them the premises in dispute and 
other things. It does not authorise the bargainees to 
sell and is, though not in the most approved form, sub- 
stantially a mortgage. It is probable, from the state- 
ment of Halsey that it was contemplated by the parties, 
that the lessors of the plaintiff should sell the estates 
conveyed, and discharge the debts, although not so 
provided in the deed. For he says that after he had 
executed the deed, but on the same day, the lessors of 
the plaintiff gave him a written paper (which he calls 
a defeasance) purporting to be an agreement on their 
part to pay any surplus of the proceeds of sale, after 
the payment of the debts secured by the deed, to certain 
others of his creditors, or amongst his creditors. The 
deed itself was registered within six months; but 
the paper delivered to Halsey has never been registered 
and is now lost. For this reason, the defendant prayed 
an opinion of the court, that the deed is void : which was 
refused. 

The opinion of this court accords with that of the 
Judge who tried the cause. The deed itself is a mort- 
gage on its face, and the registry of it communicates 
full information of the nature of the interests of all the 
parties, at least so far as the debts mentioned in it ex- 
tend, and for the purposes for which it is now used. 
No evidence was given that those debts have been dis- 
charged, so as to shew that the lessors of the plaintiff 
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claiming under the stparate instrument. The nature 
of that instrument appears very indistinctly. It cer- 
tainly was not a defeasance though executed at the same 
time with the deed ; for it did not stipulate for the di- 
vesting of the estate conveyed by the deed, but was only 
a further declaration of other trusts to attach to the 
proceeds of the sales of the property, It did not form 
part of the contract on which this deed was given, but 


was a subsequent and distinct arrangement entered into | 


for the satisfaction of Halsey, as to his having the bene- 
fit of any possible surplus. But if it had been, the only 
effect of not registering it would be to render void those 
trusts, and repel persons claiming under that paper as 
against Halsey’s general creditors. The case is very 
different from what it would be, if the deed to the lessors 
of the plaintiff was absolute. The whele would then be 
void, as the Court has decided in Gregory v. Perkins, 
(ante p. 50) at this term; because no information could 
then be gained from it that it was a mere encumbrance. 
But this deed, as to the demands mentioned in. it, im- 
ports every thing within the meaning and purposes of 
the act of 1820; and no other defect being imputed to 
it, it must be supported. 
Per Cur1aM—JUDGMENT AFFIRMED. 
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CornExivus Down v. STEPHEN Davis. 


An Indenture of apprenticeship taken under the act of 1762, (Rev. c. 68, 
§ 19 and 20,) but which neither binds the master to teach the apprentice 
a certain trade, nor to read and write, and which was made by the chair- 
man on behalf of the justices and “ their,” instead of “his successors,” is 
valid as between the master and one who harbors his absconding ap- 
prentice. 


Case in which the plaintiff declared against the de- 
fendant for harboring a female mulatto by the name of 
Lydia Burnet, who had, with four others, been bound to 
him by the county court of Moore, and who had abscond 
ed from his service. 
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Prea—not guilty. 

On the trial before Martin. Judge, on the last spring 
circuit, the plaintiff, to prove the relation of master and 
servant between him and the apprentice, produced the 
order of the County Court. for binding the apprentice to 
him and the following indenture: 

** This indenture made, &c. between Thomas Gilmore, 
‘* Esq. chairman, &c. on behalf of the justices of said 


_ “county and their successors in office, of the one part, 


‘‘and Cornelius Dowd of the other part, witnesseth, 
‘¢ that the said Thomas Gilmore in pursuance of an order 
‘¢of the said County Court made, &c. and according to 
‘*the directions of the act of Assembly in that case, 
‘¢made and provided, doth put, place and bind unto the 
‘said C. D. five certain, &c. with the said C. D. to 
‘¢live after the manner of servants until they shall 
‘‘ attain the age of twenty-one years, they being born 
“of a free woman and begot by a negro slave, during 
‘¢all which time, the said children, their master or his 
‘“‘ heirs faithfully shall serve, his lawful command every- 
‘<where readily obey, they shall not at any time absent 
‘¢themselves from their said master’s service without 
‘leave, but in all things as good and faithful servants, 
‘¢ shall behave towards their said master. And the said 
«© C. D. doth covenant, promise and agree to and with 
‘¢the said T. G. that he will constantly find and provide 
“for the said servants during the time aforesaid, suffi- 
‘‘cient diet,» washing, lodging and apparel fiting for 
«* servants of color, and also all other things necessary 
‘¢ both in sickness and in health. In witness, &c.”” Upon 
an objection taken for the defendant, the presiding Judge 
held the indenture to be so defective as not to create the 
relation of master and servant between the plaintiff and 
the apprentice, and that if the latter upon arriving at 
the years of discretion, chose to leave the service of the 
former, no action could be maintained against any per- 
son for harboring her. . 
In submission to this opinion the plaintiff suffered a 
nansuit and appealed. 


Mendenhall for the plaintiff, 
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Winston and W. H. Haywood for the defendant. 


Gaston, Judge.—After stating the case proceeded : 
This case involves several questions of an interesting 
character. There isa numerous and helpless portion 
of the community subject to the operation of those laws 
which create an involuntary obligation of service, and it 
is of high importance that these laws should receive such 
a construction as will protect them from oppression and 
injury, while at the same time it secures the rights of their 
temporary masters. The 19th and 20th sections of the 
act of 1762, (Rev. c. 69) contain the principal enact- 
ments which authorise and direct the County Courts to 
bind out apprentices, and regulate the mode in which 
this power shail be exercised. ‘They direct that when 
the estate of an orphan shall be of so small value that 
no one will educate and maintain him or her for the 
profits thereof, such orphan shall by the direction of the 
court be bound apprentice, every male to some trades- 
man, merchant, mariner or other person approved by 
the Court, until he shall arrive at the age of twenty-one 
years, and every female to some suitable employment 
till her age of eighteen years. ‘They also declare that 
such court may in like manner bind apprentice all free 
baseborn children, the female child of a mulatto or mus- 
tee until she shall attain the age of twenty-one years ; 
that the master or mistress of such apprentice shall ftnd 
and provide for him or her diet, clothes, lodging and 
accommodations fit and necessary, shall teach, or 
cause him or her to be taught to read and write, and 
at the expiration of the apprenticeship, shall pay every 
such apprentice the like allowance as is by law appoint- 
ed for servants by indenture or custom. The act then 
enacts that the binding of such apprentice by order 
of Court shall be by indenture, to be made in the name 
of the presiding acting Justice and his successors of the 


} one part, and the master and mistress of the other ; that 


this indenture shall be acknowledged or proved in court 
and recorded, and a counterpart be kept in the clerk’s 
oftice for the benefit of the apprentice ; and that the per- 
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son injured may prosecute a suit thereon in the name 
of such Justice or his successors, and recover all dama- 
ges sustained by reason of the breach of the covenant 
therein contained. The court entertains no doubt but 
that it is indispensable that every binding of an appren- 
tice by order of court must be by indenture. This is 


1762, must be by demanded by the plain words of the act, is consistent 


indenture. 


And every ob- 
ligation thereby 
imposed upon the 
master which is to 
be vindicated by 
an action, must be 
the subject of ex- 
press stipulation 


But itis oth- 
érwise with the 
payment of the al 
lowance appoint- 
ed fog servants,be- 
cause the remedy 
for its non-pay- 
ment is by peti- 
tion- 


with the adjudications in our country, and in conformi- 
ty with the law and usages which obtained in England 
respecting the binding of apprentices generally, and 
probably prevailed here before the passing of the act of 
1762. Anorder of court therefore, not carried into 
execution by an indenture must be regarded as absolute- 
ly null. Itis very clear too that in order to execute 
the requisitions of this act, the indenture ought to con- 
tain covenants for the performance of each and every 
of the duties which the law enjoins, and for the non- 
performance of which it gives a remedy by suit on the 
indenture. It may be unnecessary to insert on the in- 
denture a covenant for the payment to the apprentice 
at the expiration of the term of apprenticeship ‘¢ of the 
like allowance as is by law appointed for servants by 
indenture or custom,” because the very section which 
imposes this obligation on the master adds immediately 
thereafter, ‘* that on refusal he shall be compelled there- 
to in like manner,” and upon looking into the act of 

741 in relation to servants, we find that all their com- 
plaints may be received on petition in the court of the 
county wherein they reside without the formal process 
of an action. But for a violation of the other duties 
enjoined, the remedy contemplated by the act, is by an 
action in the name of the presiding Justice or his suc- 
cessors on the indenture, in which actions damages 
are to be recovered for the breach of the covenants con- 
tained in that indenture. But what discrepancies be- 
tween the indenture required, and that given, shall make 
the instrument ipso facto null, or prevent the relation of 
master and servant from being created—what shall ren- 
der the indenture voidable. or authorise a dissolution 
of the relation—and when such indenture is voidable by 
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whom, and in what manner it shall be avoided, are en- 
quiries of much moment, and perhaps of some difficulty. 

The indenture which was executed in this case is set 
forth, and many objections have been urged against 
its validity. In the first place, it is objected that the 
act of 1762, requires that the indenture shall be made 
‘‘in the name of the presiding justice and his success- 
ors of the one part, and the master of the apprentice, of 
the other part; and that this instrument purports to have 
been made between ‘the chairman of the county court 
of Moore on behalf of the justices of said county, and 
their successors in office of the one part and Cornelius 
Dowd, of the other part.” It is certainly always to be 
desired that office bonds should correspond precisely 
with the forms prescribed ; and immense and unexpect- 
ed inconveniencies have frequently resulted from care- 
lessness in this respect. Here is a double deviation 
from the act. The indenture does not name as it ought, 
the successors of the chairman, and it names what it 
ought not, the successors of the justices. The word 
‘‘their” immediately preceding the word ‘successors”’ 
has been improperly inserted instead of the word “ his.” 
But. this objection is not as formidable as it appears.— 
The words “their successors in office’ as here used, 
have no operation and no meaning. The Chairman act- 
ing in behalf of the justices of the County Court can act 
only in behalf of the then justices. Those who may 
thereafter succeed or be appointed, may indeed be bound 
by this act; not however, because it is their act, but be- 
cause it was a legitimate act, authorised by their prede- 
cessors, and conferring rights which all are bound to 
acknowledge. These words therefore may be rejected 
altogether as nugatory and without object or meaning. 
This objection then to the indenture, becomes restricted 
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to the omission of the words “his successors.” But it pointed to take 
was decided many years since, and so far as we can ** vests upon his 


find precedents on this subject, we are solicitous to fol- 


death or resigna- 
tion, in his suc- 


low them, that in bonds taken under this act, the inser- °°, although 


tion of these words is unnecessary, for that wherever 
an engagement is entered into by a public officer for the 
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hy the parties to 
it. 
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benefit of others in his official character, and by the ap- 
pointment of law. such contract attaches to him in that 
character only, and when he is divested of that charac- 
ter, it belongs tohis successor. (Anonymous, 1 Hay. 146.) 
According to this construction then, the indenture is 
made with the chairman and his successors, although 
the successors be not named. 

But it is further objected that this indenture does not 
specify **the suitable employment” to which this female 
should be bound, nor does it contain any covenant on 
the part of the master for teaching, or causing her to be 
taught to read and write. These matters ought to have 
been inserted in the indenture, and the omission of them 
constitutes a very serious objection to the instrument.— 
We have no adjudications in our own State to guide us 
in deciding what is the effect of such omissions. Thus 
circumstanced we have deemed it our duty to enquire 
into the decisions which have taken place in analagous 
cases in England, upon the statutes which existed there 
before our ancestors left that country, and which have 
been kept in view by our Legislature in the provisions 
of their act of 1762. By the statute 5 Eliz. c. 4 di- 
vers rules and regulations are enacted respecting the 
qualifications of persons entitled to take, and to become 
apprentices ; respecting also the length of time for 
which the apprentice shall be bound, and the mode of 
binding such apprentice ; and in the 41st section it is ex- 
pressly declared ‘that all indentures for taking any 
apprentices otherwise to be made than by that statute 
is appointed, shall be clearly void in the law, to all in- 
tents and purposes.” Under this statute several cases 
have occurred, as well between the parties to the inden- 
tures, as between one of them and third persons, or as 
between third persons altogether, where the indentures 
have departed from the statute quite as widely as this 
departs from the act of 1762, and where it was held 
that the indentures were not absolutely void, but liable 
to be made void. A leading case is that of Rex v. In- 
habitants of St. Nicholas, in Ipswich, which was decided 
in 1736 by the court of King’s Bench, when Lord Hard- 
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wicke presided there. and which is referred to in the Dze. 1833. 
later cases as of undoubted authority. We find a Re- ‘aoa 
port of it in Petersdoff*s Abridgment, (Fitle apprentice, x 

‘B. c. 3.) A dispute had arisen between two parishes in Dv" 
regard to the alleged settlement of James Blythe, a 

pauper. By the statute 3d & 4th of William & Mary 

it is ordained that if any person be bound an apprentice 

by indenture, and inhabit in any town or parish, such - 
binding and inhabitation shall be adjudged a good set- 

ilement therein. Among the requisitions of the statute 

5 Eliz. there is one that in a city or a town corporate, 

the binding shall be for seven years at least. Blythe 

had entered into indenture to a master in the incorpo- 

rated town of Ipswich for four years only, and it was 

insisted that the indentures were clearly void to all in- 

tents and purposes, that Blythe had not been bound an 

apprentice by indenture, and that no settlement could 

be acquired by an inhabitation under such a pretended 

binding. The court felt and acknowledged that the words 

of the 41st section were very strong, but nevertheless, 

held that the indentures were not absolutely void, but 

voidable only by the parties, if they choose to raise this 

objection against them. Incoming to this conclusion the 

Judges declared themselves not a little influenced by 

the consideration that if a want of any single qualifica- 

tion required by the statute, made the indenture abso- 

lutely void, there probably was not a valid settlement 

acquired under an indenture for fifty years past. This 

decision has since been followed by many of a like kind 

in England, and has been sanctioned in the Supreme Court 

of New-York in the case of Overseers of Hudsun v. Ower- — Such an in- 
seers of Taghkunac, (13 Johns. 245.) Upon the au- octyl 
thority of these decisions, we feel ourselves justified in the relation of 
holding, that the variance between the stipulations contain. MS" 4™4 Ser: 
ned, and those which ought to have been contained in the 
indenture before us, do not annul the instrument so as to 
prevent the relation of master & servant from having been 
ereated by it; and we rejoice that we can thus decide, as we 


| perceive that this defective instrument is copied from a 
' form which is found in Haywood’s Justice, a book of 
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general use in this State, and there is great reason to 
fear that most of the indentures recently taken are equal- 
ly faulty. The consequences which would result from 
considering all of them as nullities might be extensively 
mischievous. 

The next question that recurs is, if this indenture be 
voidable, had not Lydia Burnett a right to avoid it, and 
has she not exercised that right, and vacated the mden- 
ture by withdrawing herself from the service of the 
of the plaintiff? This directs our attention more di- 
rectly to the point On which the court ordered a-non- 
suit. The Judge held that the voluntary abandonment 
of the plaintiff’s service by Lydia after her arrival to 
years of discretion, put an end to this voidable relation 
of master and apprentice. It is plain that the Judge 
did not mean by.the phrase “ arrival at years of discre- 
tion,” the arrival at the full age of twenty-one years. 
The indenture would expire by its own limitations at 
that time. He meant her obtaining an-age in which 
she could be supposed to have the capacity to discern 
what was for her own good. 

Now, it is to be remarked that Lydia Burnett was 
not a party to this indenture. There is an important 
difference between the parties to an indenture under 
the statute of 5th Elixabeth, and the parties to an inden- 
ture of apprenticeship under our act of 1762. To an in- 
denture under that statute the infant and the master 
are the parties; but to an indenture with us, the chair- 
man of the court and the master are the parties. In this 
respect our indentures much more nearly resemble those 
which are taken in England on the binding of parish ap- 
prentices by church wardens, under the Stat. 43, Eliz. 
c. 2, and subsequent statutes, than those we have been 
considering. If the indenture in question be voidable at 
the election of the parties thereto, or of that party who 
can object to it as defective or irregular, it seems to us 
that the act of avoiding it must be done not by the ap- 
prentice, but by the County Court or its Chairman.— 
Nor is this to be regarded as a technical distinction.— 
In its principle and its consequences it seems necessary 
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for following out the scheme of the Legislature, and for 
taking proper care of the interests of the apprentice.— 
Were the power of vacating the indentures to rest with 
him during his minority, he might be seduced into an 
unfit service, and lured away to vice and idleness and 
ruin. The power of dissolving the connection would 
seem more appropriately to belong to those who had 
been entrusted with the power of forming it. In the 
case of orphans whom death has deprived of their natu- 
ral protectors, and of illegitimate children who never 
had any, the law regards the court of the county as 
charged with their care and protection. 

But if the infant apprentice were to be regarded as in 
truth one of the parties to this indenture, yet it does not fol- 
low that an abandonment of the master’s service avoids 
ihe indenture. It is we think fully settled, and wisely 
settled, that where an apprentice can himself avoid a 
voidable indenture he must do so by some formal and 
authentick notice of his intention to dissolve the contract, 
and that it will not do when he is called on to answer 
for misconduct, such as quitting his master’s employ- 
ment, to allege his very offence as an apology, on the 
ground that it was done with intent thereby to avoid 
the indenture; nor can the third person who has harbor- 
ed or maintained him, set up the miscondact of the ap- 
prentice as a justification for his invasion of the rights 
of the master de facto. ‘The cases which we think con- 
clusively establish this doctrine are those of Rex v. Ev- 
ered (cited in 16 East. 27,) Archcroft v. Bertles (6 Term. 
652,) Grey v. Cookson, (16 East. 13,) Smedley v. Good- 
en, (S M. & Sel. 189,) and Barber v. Dennis (6 Mod. 69.) 

Upon the whole, the court is of opinion that the non- 
suit was improperly ordered, and will therefore direct 
it to be set aside and a new trial awarded. At the same 
time it feels it a duty to call the attention of the Justi- 
ces not only of Moore county, but of all the counties in 
the State, to the indentures which have been taken from 
the masters of apprentices, so that wherever'they are de- 
fective, new ones may be required, stipulating for all 
the obligations which ought to be found in them, and on 
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failure of the masters to comply with such requisition, 
to cause the indentures to be vacated, and the appren- 
tices placed with new masters under regular indentures. 
They will remember also that with respect to colored ap- 
prentices the law requires a bond to be given, not to re- 


. move them out of the county, and to produce them be- 


fore the court at the expiration of their term of service. 
WOH — 


WarrREN ANDREWS v. ALEXANDER SHAW. 


The plaintiff in trover must have both the right of property and of present 
possession, and when one who had hired a slave for a year, sold him, 
and the owner brought trover during the term; it was held that he could 
not recover, although the defendant claimed an absolute interest in the 
slave. 


Trover for a slave tried before SrranceE, Judge, at 
Pitt, on the last Spring Circuit. 

The plaintiff produced a deed, whereby one William 
Butler conveyed the slave in dispute to him, in trust for 
his, Butler’s, family. The subscribing witness to this 
deed swore that he saw the deed signed and sealed by But- 
ler, and heard it acknowledged by him, and that he was 
directed in Buller’s presence, to hand it to the attorney 
who drafted it, and that at the time this took place, the 
plaintiff was not present. 

Other witnesses proved that the plaintiff hired the 
slave to Butler, for a nominal hire for one year, during 
which, the latter removed him to a distant part of 
the State and sold him to the defendant, who claiming 
under this purchase, refused to deliver him to the plain- 
tiff. The action was commenced during the year when 
the slave was thus hired. 

For the defendant it was objected: 

ist. That since the act of 1806, the subscribing wit- 
ness must be able to depose to the delivery, as well as to 
the signing and sealing of a deed of gift. 
2d. ‘That as the action was commenced during the 
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year for which the slave was hired to Butler, the plain- Dec. 1833. 
tiff had not the right of possession, and could not ree ““~ 
ANDREWS 
cover. om 
His Honor ruled against the defendant upon both %#4™: 
grounds and a verdict being returned accordingly, he 


appealed, 


Devereux for the defendant, cited Gordon v. Harper, 
(7 Term Rep. 9,) and Paine v. Whitaker, (21 Eng. C. L. 
R. 390.) 


Badger, contra relied on Loeschman v. Machin, (3 Eng. 
C. L. R. 359.) 


Rurrin Chief-Justice—The subject of the first ex- 
ception, taken by the defendant. has been considered in 
several other cases recently, and has been determined 
by the Court to be against him, as expressed in Vinesv. The act of 1806 
Brownrigg, (post.) We think thestatute of 1806 and others ae = Pg ” 
which require the due. execution of deeds of gift and bills due and _ fair 
of sales of slaves to be proved on the trial by the sub- i oF ih = 
scribing witness, are'mercly a form of expressing that slaves to be prov- 
they shall not be read upon the former eaparte probate ee 
and registration, as deeds for land are; but shall be duce a new rule 
proved as at common law. The acts do not intend to in- . i ae 
troduce a new rule of evidence as tothem, but to restore that they may be 
the old rule of the common law ; that the execution must perp Hs pd 
be proved by the subscribing witness as far as he can registration. 
or will; and at the point where he fails, either from 
want of knowledge, or memory or integrity, the party 
may furnish the necessary proof by other witnesses, 

The other point discussed at the bar is, in the opinion 
of the court, with the defendant. The case is, that the 
plaintiff hired the slave to Butler for a year, and that 
within the year, Butler sold absolutely to the defendant, 
who refused to deliver him to the plaintiff upon demand, 
and insisted upon his purchase; when this action was 
brought, also within the year. 

The counsel for the plaintiff does not deny the case of 
Gordon v. Harper, (7 T. R. 9,) nor the cases in this 
court, founded on that authority; but admits that to 


maintain trover, the plaintiff must have both the right 
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of property and the right of present possession. He in- 
sists that the bailee Butler was guilty of a conversion by 
selling the whole property, and not his term only, and 
and that the defendant is likewise guilty of one by as- 
serting an absolute ownership, after notice of the plain- 
tiff’s title. Ido not perceive any ground for the ar- 
gument. The authority on which it is advanced, (Lo- 
eschman v. Machin, 3 Eng. C. L. R. 359,) is a nisi 
prius decision of Chief-Justice Abbott, and is not satis- 
factorily reported. It docs not appear, that the action 
was brought within a month, to the end of which the hi- 
rer would have a right to the possession according to 
the original contract. The hiring was for an indefinite 
period, from month to month, at so much a month ; and 
if the hirer during one month, sent the piano to auction, 
certainly neither he nor the auctioneer would have a 
right to it after the expiration of that month, after such 
a use of it, although the owner might not give notice at 
the end of the month. The hirer by his own act had 
determined the contract, at all events, at the end of the 
month. If it is meant in that case to say, that a bailee 
upon hire for a determinate period, forfeits his interest by 
abuse to the article, or by a wrongful sale, so that a pur- 
chaser from him gets nothing, I think it is not law. I 
do not know of any such doctrine of forfeiture as applied 
to personal chattels. Nor do I think that the Chief-Jus- 
tice intended so to lay itdown; because itis at variance 
with his own subsequent decision in Paine v. Whitaker, 
(21 Eng. C. L. R. 390,) in which he fully recognizes 
Gordon v. Harper as’sound law. Itis said that the act 
of the party differs from that of the sheriff ; because the 
hirer hasan interest which is subject to his creditors, and 
therefore the sheriff is justified in selling True: the 
sheriff may sell; but what? The debtor’s interest only. 
That the hirer can himself do as rightfully as the she- 
riff can. If either sell more, it is a wrongful act; and 
as wrongful in the one as in the other. ‘The question is 
what is the owner’s remedy? It may be, that he has 
no remedy while the term of hiring continues ; for du- 
ring that period, he sustains no injury, not being enti- 
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tled to the possession. But if he has a remedy it can- 
not be trover; which is an action to repair the wrong 
done to his right to the possession. If he may bring 
trover after the term, for the conversion by an absolute 
sale during the term, he cannot during the term bring 
the action. For in Gordon v. Harper that was the point ; 
the sale by the sheriff not being of the interest of the de- 
fendant in execution, but of the entire property, and the 
suit having been immediately brought. I cannot per- 
ceive a difference between such a sale by the sheriff on 
an execution against the hirer, and a sale by the hirer 
himself, as an act of conversion ; and therefore I am of 
opinion the plaintiff cannot maintain this action, and that 
there must be a new trial. 
Per Curtam—JUDGMENT REVERSED 


he @ Ot 


Joun Musnat v. Eepuraimw Brevarp. 


One claiming a slave against a subsequent purchaser from his ven- 
dor must produce a bill of sale registered according to the act of 1784, 
( Rev. c. 225,) or provea delivery of the possession, which under the act of 
1792, (Rev. c. 363) will dispense with it. And where a slave was sold 
at auction, and the plaintiff being the highest bidder, the crier said to the 
slave, “there is your master,” and the vendor being present, did not ob- 
ject, but entered the plaintiff’s name and bid in the account of sales, and 
gave him time to comply with the terms, but afterwards sold the same 
slave to the defendant—it was held that no title vested in the plain- 

» tiff so'as to enable him to recover the slave in detinue. 


“This was an action of Derinve tried at Iredell, 
“on the last Fall Circuit, before Seawext, Judge, to 
“recover a slave. The plaintiff made title by an alleg- 
‘¢ed purchase at auction, under the following circum- 
‘‘stances. The property of the slave was in one [homas, 
‘‘His executors advertised the sale of the personal es- 
‘‘ tate of their testator at public auction to the highest 
‘* bidder, and the terms of the sale were for the purcha- 
‘‘ ser to give bond with approved security before the close 
‘‘of the sale. The slave in question was set up by a 
Vou. IV. 10 
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Dec. 1833. ¢ crier appointed by the executors, and bid off by the 
“fee * plaintiff and knocked down to him as the purchaser, 
a “ when the crier, the slave being then present, said to 
Barvanp. «the slave or the plaintiff, “there is your master,” al- 
‘*luding to Mushat as the purchaser. There was no 

** particular evidence given to show whether the executors 
“were actually by-standers when the plaintiff purchas- 

‘fed, nor whether any particular power was given to 

**the auctioneer to deliver the property sold. Where 

** the executors were, when the bid was knocked down, 

**and the auctioneer made the declaration, and the au- 

** thority of the auctioneer, were not affected by other 

** proof than that the executors generally attended and 
**managed the sale. ‘here was no delivery proved by 
“actual corporal touching. Evidence was given, that 

‘*on the evening of the day of the purchase, and after 

‘*the purchase, and before the close of the sale, it was 
‘agreed between the executors and Mushat the plaintiff, 

‘*that the bond was to be given the next day, if the 

** price of the negro was not settled in the price of a 

‘* tract of land, which Mushat was to convey to them, or 

**one of them, the next day, under some agreement fora 
‘sale. The plaintiff gave evidence to show that he on 

‘¢¢he following day. when the agreement for the purchase 

‘¢ of the land fell through, tendered a bond with suffici- 

‘*cat surety, and he also proved that some small arti- 

“cle, such as an auger, of the estate of the testator, 

‘was sold on the day when the tender of the bond 

‘‘was made. The plaintiff also proved that an ac- 
‘‘count of the articles sold was kept by the execu- 
‘tors, and that on the slave being cried out and 
‘‘knocked down to him, he was entered on the account 

‘‘as purchaser. The plaintiff proved the refusal of the 
“executors to deliver the slave on tender of the bond 

“and demand of the slave; that on the next morning, 

‘‘ before the arrival of Mushat on the day of tender, the 
‘executors declared that they would not let him have 

**the slave, that he gave too little, that another man 
“would give more, and this was repeated when the de- 
**¢mand was made, with the allegation that there was 














‘ SUPREME COURT OF NORTH-CAROLINA. 


75 


“fraud in the sale, and that the plaintiff had not com- Dec. 1833, 
“plied with the terms of the sale by giving bond theday —~v ~ 


“before as prescribed. There was evidence also that 
“the executors forbade the plaintiff from taking the slave, 
“but it appeared also in evidence that Mushat had pos- 
“session for several days, till the slave by some means 
“got into the possession of the defendant, who subse- 
“quently to the day of the tender of the bond, purchased 
“from the executors. The Judge in his direction to 
“the jury, said that the auctioneer was to be regarded 
“in law as the agent of the vendors, that if he knocked 
“ down the slave to the plaintiff's bid, and the slave was 
“entered on the account of sales as purchased by the 
‘6 plaintiff, and if a delivery was then made by the auc- 
** tioneer to the plaintiff, although he had no right to the 
‘* possession of the slave till a compliance with the terms 
“ofsale, yet nevertheless the title passed to him, and 
the death of the slave in the interim would have been 
“his loss. The Judge further stated to the jury that if 
“after the purchase, it was agreed by the executors and 
“the plaintiff to postpone taking the bond till next day, 
“or if in fact the sale did not close until next day, and 
“bond with sufficient surety was tendered the day fol- 
“lowing the bid, that gave a right to the plaintiff to de- 
‘mand the possession. He instructed the jury that cor- 
“poral delivery was not necessary ; that if the slave 
“was present, and declared by the owners or auctioneer 
“to be the plaintiff’s property, so that the plaintiff 
“might take hold of him, and no objection was then 
stated, inlaw, that would amount to a delivery and the 
“title would pass. A verdict was found for the plain- 
“tiff. a motion made for a new trial on the ground of 
‘ misdirection, which was refused, and judgment having 


“been rendered for the plaintiff, the defendant ap- 


 pealed.” 


Pearson for the defendant. 
Devereux, contra. 
Gaston, Judge.—After stating the case as above, 


proceeded: 
The statement in the case *‘ that an account of the ar- 
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Dre. 1833. ticles sold was kept by the executors, and that on the 

Musnar /ave being bid off by the plaintiff. he was entered on the 

v. account as the purchaser.” and those parts of the charge 

Bazvar> brought before us for review which direct the jury, 

Whether the ** that the auctioneer was to be regarded as the agent of 

rn Akl ay the vendors, that if he knocked down the slave to the 

bid in an account plaintiff’s bid, and the slave was entered on the account 
of auction sales, . see . oe 

made by the ven. Of Sales as purchased by the plaintiff, and if a delivery 

dor, is a note or was then made by the auctioneer to the plaintiff, although 

memorandum F ° ° 

within the mean. b€ had no right to the possession of the slave till a com- 

ing of the act of pliance with the terms of the sale, yet the title passed to 

ole) ey him, and the death of the slave in the interim would have 

1016.) Qu? ’ lave 

been his loss,” —and furthermore, ‘ that if after the pur- 

chase it was agreed between the executors and the plain- 

tiff to postpone the taking of the bond till next day, or 

if in fact the sale did not close till next day, and bond 

with approved surety was tendered on the day following 

~ the bid, that gave a right to the plaintiff to demand the 

possession,”—all these seem designed to call upon this 

court for an exposition of the statute of 1819 ‘+ to make 

void parol contracts for the sale of land and slaves.”— 

Were it necessary for a correct determination of the 

cause to decide whether in this case there was such a 

written memorandum of the contract, signed by the ven- 

dors or by any person thereunto authorised by them, as 

conformed to the requisitions of this statute, we should 

much regret that the facts in relation to the account of 

sales were not more fully set forth. We should then desire 

to know whether the terms of the sale were expressed in 

it; whether it was in fact signed by any person, and if 

so by whom; whether it purported to contain the full 

evidence of the several contracts of sale, or was a mere 

memorandum to help the memory of the executors, and 

contained but the names of the articles set up for sale, 

of the persons who became the highest bidders, and the 

prices at which the articles were severally bid off. It 

appears to us however, wholly unnecessary to decide 


Quiles w this question, if in truth it was intended to be presented 


der the act of 1819 for our decision. The plaintiff has not instituted an ac- 
av. ding p. 0: 
contracts for the 


tion against the executors for a breach, or non-perform- 
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ance of their contract, but sues the defendant for a de- 
tion of his slave, which he alleges became his property by 
virtue of the executed contract of the executors. If the 
executors were bound in law to comply with their con- 
tract for a sale but refused to execute it, the property in 
the slave was not changed, and the plaintiff cannot main- 
tain this action. If the executors.were not bound to ex- 
ecute the contract, but nevertheless did execute it, the 
plaintiff became the legal owner of the slave, and is enti- 
tled to this remedy against any person who withholds 
from him the possession of the slave. The act of 1819 
applies to executory contracts and to these only. (Choate 
v. Wright, ante 2 val. p. 289.) 

The act of 1784, (Rev. c. 225,) and 1792, (Rev. c. 
363,) furnish the law by which the case is to be decided. 
The first requires that sales of slavesshall be in writing 
attested by at least one credible witness, and shall be 
proved and registered, in all cases where the claims of 
creditors or -.purchasers may be affected. The second 
enacts that all sales of slaves bona fide made and accom- 
panied with the actual delivery of the slave or slaves to 
the purchaser, and which would have been held good 
and valid before the act of 1784, shall be good and valid 
without a bill of sale. The plaintiff and the defendant 
both claim the property in dispute as purchasers from 
the executors of Thomas. It became necessary for the 
plaintiff to show that the executors had transferred the 
slave to him, and this could only be done by exhibiting 
such a written transfer as the act of 1784 requires, or 
preving such a sale and delivery as the act of 1792 de- 
clares shall be valid. No written transfer was produc- 
ed or alleged ; and the plaintiff undertook to prove a bo- 
na fide sale accompanied with the actual delivery of the 
slave. No evidence was given of a delivery in any way 
by the executors or either of them personally. It is not 
stated that the plaintiff had the actual possession of the 
slave, issued any orders to, or exercised any dominion 
over him, before he tendered his bond to the executors 
and demanded a delivery from them. When this tender 
and demand were made, the executors repudiated the 
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contract, and refused to make the delivery—and after 
this refusal sold the slave to the defendant. Unless 
the facts which occurred at the time the negro was bid 
off, and on the evening of that day, that is to say, the de- 
claration of the crier to the negro, (for it could not have 
been fo the plaintiff’) -there is your master,’ the negro being 
present, and the executors, who might have heard the ob- 
servation, saying nothing to the contrary, and the agree- 
ment between the executors and the plaintiff to defer 
until the next day the taking of the bond and surety for 
the purchase money—unless these facts amounted. in law 
to an actual delivery, or furnished evidence from which 

the jury might infer the fact of an actual delivery, the 

alleged transfer to the plaintiff was invalid, because it 
was not accompanied by a delivery. It is with refe- 
rence to these factsthat the most important part of the 
charge remains to be examined. ‘The court instruct- 
ed the jury that a corporal delivery was not necessa- 
ry; that if the the slave was present and declared by 
the owners or the auctioneer, to be the plaintiffs pro- 

perty, so that the plaintiff might take hold of him, and 

no objection then stated, it amounted in law to a delive-, 
ry.” As there was no evidence of such a declaration 

by the owners, and as the charge states the law to be 

the same whether the declaration were made by them 

or by the auctioneer, the appellant has a right to require 

that the instruction shall be considered as though the 

words ** by the owners” were stricken from it. 

We are compelled to dissent from this instruction.— 
Unquestionably the actual delivery required by the act 
of 1792, may be made without a manual touching of the 
body of the slave, but we hold that it must be manifest- 
ed by some act or acts, from which it can be seen or 
clearly inferred, that the possession of the slave has 
been unequivocally relinquished by the vendor and ta- 
ken by the vendee. The statute is emphatic in requir- 
ing not delivery merely, but actual delivery, and we 
think that nothing short of such a change of possession 
as manifests that the bargain is consummated, and that 
nothing remains to be done between the parties in rela- 








th 





SS. = is “Se 





SUPREME COURT OF NORTH-CAROLINA. 


tion to the subject matter of the bargain, will satisfy 
this requirement. To prevent frauds and perjuries, to 
shut the door on the misapprehensions and contradicto- 
ry statements and misrepresentations of witnesses, and 
to give authenticity and notoriety to the transaction, 
such a delivery must be proved, or a written, attested 
and registered transfer produced, whenever the title of 
a creditor of the vendor, or a purchaser from him, is at- 
tempted to be disturbed by a sale alleged to have been 
previously made. If the declaration of the crier and 
silence of the executors constituted such a delivery, 
then the negro became absolutely the property of the 
plaintiff; the condition in the terms of sale, that bond 
and approved surety should be given before the close of 
the sale was waived, and the executors were to give a 
personal credit for the purchase money to the plaintiff. 
It cannot be believed that the parties, either the plain- 
tiff or the executors, understood what was said by the 
crier (for nothing was done) as amounting to such a de- 
livery. After this declaration we find them negotiating 
on the subject of paying or securing the payment of the 
purchase money, and postponing the completion of this 
very material part of the bargain until the next day.— 
The vendors too were executors, making sale of the per- 
sonal estate of their testator. The law imposed it as 
a duty on them to take security from the purchasers be- 
fore they delivered the property; and from the adver- 
tisement down to the tender of the plaintiff and his de- 
mand of a delivery, and of their refusal to make it, there 
is not a circumstance indicating an intent to part with 
the possession, until the price was paid or secured to 
their entire satisfaction. Was the declaration of the 
crier evidence from which an inference could be drawn, 
that he undertook to waive this part of the bargain, and 
to deliver possession before the price was paid or se- 
cured? We think not. The executors were in truth 
the auctioneers, and the crier but their servant. The 
advertisement for the sale was made not by him, 
but by the executors. The bounds were to be taken 
not to him, but to the executors, and the sufliciency of 
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the sureties passed on, not by him, but by them. The 
account of sales is kept, not by him, but by them, and 
they (the case states) generally attended to and manag- 
ed the sales. No agency of any sort is shown to have 
been performed by him except to cry the property, and 
without some evidence of an authority to act further, 
the law cannot imply that he possessed it. If this then, 
was his only authority, the declaration must be under- 
stood as made with reference to it, and as merely the 
annunciation to the slave, awaiting anxiously the result 
of the competition, of the persen ascertained to be the 
highest bidder, and who of course was expected to be- 
come his master. If indeed, after this declaration the 
plaintiff had proceeded to exercise unequivocal acts of 
ownership over the slave—as by sending him to the 
plaintiff’s home or avowedly claiming the possession 
of him as then the plaintiffs property, such acts done in 
the presence and with the knowledge and acquiescence of 
the executors,might have been left to the jury as evidence 
(whether strong or weak I shall not pretend-to say) of 
a waiver on their part of any further act to be done for 
the completion of the bargain, and an absolute delivery 
of the slave by them to the plaintiff But the declara- 
tion of the crier at the moment the bidding terminated, 
‘* there is your master,” although the slave and the own- 
ers were present—although the plaintiff might take hotd 
of him, but did not—the owners saying nothing and do- 
ing nothing—there being no apparent change of the pos- 
session—no money then paid, nor secured to be paid, nor 
personal credit to be given, is not, we think either a de- 
livery in law, or evidence from which a jury could in- 
fer a delivery in fact. 

It is the opinion of the court that the judgment ren- 
dered in the Superior Court be reversed, and a new 
trial granted. 

Per Curt1aM—JUDGMENT REVERSED. 
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d Josnua Burnett »v. Joun Roperts. ww 

5- A limitation over, of slaves, after a beqiest for life, upon the executor’s as- 

ve sent to the legacy, becomes a vested legal estate, which may be assign 

d and which cannot be destroyed by any act of the legatee for life. 

7 This was an action of trover for the value of several 

4 slaves, and was tried in Lincoln Superior Court at Fall 

a Teruv1831, before his honor Judge DanrEt. 

Walter Pollard by bis will made in 1768, bequeathed 

It three negroes to Morris Roberts and his wife during 

: their lives, and after their death, to Joshua, Martin, 

“ Mary, Susan and Jane Roberts, and the defendant, 

f equally to be divided between them. The plaintiff in- 
termarried with Mary, one of the legatees in remain- 

. der, and in 1805, by a deed executed by himself and his 

© wife, and reciting a consideration paid, of one hundred 

7 and fifty dollars, the payment of which was proved on 

a the trial, conveyed their share of the slaves to William 

. Magness, who died intestate in 1816, and the defendant 

: administered. In 1828, Morris Roberts, the survivor of 


the legatees for life died, and in 1819, the plaintiff 
4 and defendant with the other persons named in the be- 
quest over, by deed, reciting that questions had arisen 
about the division, and about certain allowances in re- 
spect of the slaves, appointed certain persons as arbi- 
trators to settle those questions, and to allot and divide 
the slaves, which had then increased to a large number. 
This deed was executed by the defendant for himself, 
and also for the plaintiff who resided in Indiana, under 
a power of attorney, constituting him the plaintiff's 
agent. The negroes were divided by the persons ap- 
pointed, at which time the defendant was present, and 
stated that the plaintiff and wife had given a bill of sale 
for their interest in the negroes many years before, 
that he knew of its execution at the time; but it was 
lost, and he could neither find the bill of sale itself, nor 
the entry of it on the registers book. The slaves allot- 
ed to the plaintiffs, were. delivered to the defendant 
and received by him as the plaintiff’s agent, and were 
Vou. IV. 11 i 
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by him, shortly thereafter hired out; he declaring 
that he did not well know whether tney belonged to the 
plaintiff. or his intestate Magness, as neither the bill of 
sale nor the registration of it could be found. Some- 
time afterwards it was discovered upon a more particu- 
lar search of the register’s book, that the bill of sale 
had been registered, and therefore the defendant claim- 
ed the slaves as administrator of Magness, and refused 
to deliver them up to the- plaintiff. On the trial it was 
contended that the bill of sale did not pass any thing to 
Magness, because the interest in the slaves was at its 
execution, a mere possibility which the husband could 
not assign, and also that the defendant having received 
possession as the agent of the plaintiffs, was estopped 
to deny his title. On both these questions, the presid- 
ing judge was of opinion against the plaintiff, and di- 
rected a verdict for the defendant, and the plaintiff ap- 
pealed. 


Devereux for the plaintiff. 
Badger for the defendant. 


Rurrin, Chief-Justice.—The nature of the interests 
passed by the bequest of a chattel to one for life, with a 
limitation over to another, has been very fully discuss- 
ed at the bar, in this case, The court however, does 
not feel called on to enter into the ancient learning upon 
the subject, because we consider the question entirely 
settled by repeated adjudications through a long series 
of years in this state, and if we should draw the conclu- 
sions from the law, for which the counsel for the plain- 
tiff has contended, we should still be compelled to obey 
our own decisions. 

There can be no doubt that it has long been received 
here as law, that such a bequest of slaves is good by way 
of executory devise, to vest, upon the assent of the exec- 
utor, the legal estate in the taker for life, with a legal 
remainder over. Many actions have been brought at 
law by the tenant for life, and also after his death by 
the remainder man, and during the life of the tenant for 
life, many bills have been filed by the remainder man 
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upon his title as a legal one, for a ne exeat. The ulte-. 


rior limitation has never been considered as creating a 
mere equity, which would be defeated by a sale without 
notice ; but as a vested legal interest which could not 
be destroyed by any act of the first taker. 

In Dunwooddie v. Carrington, (2 Car. Law Repos. 469, ) 
it is laid down that the assent of the executor to the leg- 
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acy for life, is an assent to that in remainder by way of Law. Rep. 46.) 


executory devise. In Ingrams v. Terry. (2 Hawks 122) the 
same doctrine is stated: and a bill by one taking an in- 
terest in the nature of a remainder, against the first ta- 
ker as his trustee, was dismissed upon the ground that 
the title was a legal one, and that the remedy was at law. 
In Alston v. Foster, (1 Dev. Eq. ca. 337,) a bill was 
brought by remainder men, upon their title as a legal one 
by the assent of the executor, and relief granted upon 
that ground. And in the case of Jones v. Zollicoffer, 
(M. C. T. Rep. 213,) the same character was given to 
the interest of a remainder man. That was as strong a 
case as it could be. The plaintiffs filed the bill for 
the discovery of the issue of certain slaves bequeathed to 
the widow of the testator for life, with remainder over 
to the plaintiffs and others and for a division of 
them.  Zollicoffer purchased one of them from the widow 
who was also executrix, and relied upon that, and want 
of notice. ‘The case was several times argued upon pe- 
titions to rehear, and a bill of review, and the decision 
of the court was upon two occasions given. once by Judge 
HenpeERson and again by Judge Seawett, that the de- 
fendant’s purchase did not protect him, because the wi- 
dow had assented to the legacy to herself, and held as le- 
gatee when she sold, which vested a legal remainder un- 
der the ulterior limitation, against which the equity of a 
purchaser without notice could not prevail. 

The interest of the plaintiff’s wife therefore was nei- 
ther an equity nor a mere possibility, but a vested re- 
mainder in a chattel not consumed in the use, and there- 
fore capable of assignment. 

It is objected however, that it did not pass by the hus- 
band’s assignment. I believe that at law the rule is, 


Ingram v. Terry 
(2 Hawks. 122.) 
Alston v. Foster, 
1 Dev. Eq. ca. 
327.) and Jones 
v. Zollicoffer, 

. C. Term 
Rep. 213.) con- 
sidered, approved 
and applied. 


Tt seems, that 
at law the hus 
band’s assign- 
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Dec. 1833. that the hushand may assignevery chattel interest of the 
~ _ ~ Wife, whether immediate or expectant, which from 


Burnetr , P ’ 
v its nature would be legally transferable, were the inter- 


Ronerrs. est the husband’s in his own right, with the exception 


ment will pass . — ° ° 
every expectant Of property so limited to the wife as that it cannot pos- 


interest of the sibly fall into possession during the coverture. It isso laid 


ife, if it no 
interest of hin, Gown in the best authorities. (3 Thomas’ Coke, 333. note m. 


own, unless so li- 1 Roper on Property 236.) But if this would not be so as 
mited that it can- . . ° P . : 
not by possibility against the wife, had the husband died while the interest 
pe in ei was yet expectant, and she had survived, yet in the event 
auring € cover- . . . 
ture. But at all Which has happened, namely, that both have lived until 
aaa eine te. the life estate expired, and the remainder has been reduc- 
ment of the hus- ‘ es ri - ’ 
band, if not bind- € into possession, the assignment is valid against the 
ing on the wife husband as a conveyance. 
surviving, while 3 — 
the interest con- It has been also contended for the plaintiff, that the 
pages agg defendant is estopped todeny the plaintiff's title by act- 
S certainly valid ,. ° ° * * ° 
as a conveyance, Ing as his agent in the division of the negroes, and taking 
when the interest nossession in that character, of his share. It is gener- 
falls into posses- . . 
sion during co- Ally true, that he who acquires possession under anoth- 
meat er shall not deny the title of him under whom he holds, 
so as to prevent her from reassuming the possession.— 
But this, as is said by Chief-Justice HENDERSON in 
Yarborough v. Harris, (ante 3 vol. p. 40.) is not upon 
the strict principles of an estoppel. but upon one of mo- 
rality and good faith analogous to it, and ought not to 
be adhered to, when it would work injustice, and especi- 
ally to the right of third persons, the duty of protecting 
which has not been officiously assumed by the party, but 
"hethe has been confided to him by the law. Whether indced it 
Whether the 


estoppel upon te- can, apply in any case but one in which the landlord or 
nant and bailee to Path ° P f the thi itl 

deny the title of bailor is seeking the possession of the thing, and the pos- 
the landlord or session only, may admit of some question, as in action 
bailor, applies in . ee F : ict | 

any case, but in Of detinue or ejectment. For even strict estoppels cease 
an action to re- with the estate to which they are annexed ; and after the 
cover the posses- | d } . he i 
sion of the thing, party bound by them surrenders the possession, he is 
and possession pemitted to his ancient right, and can enforce it by ac- 
only, as deiinue ., . — ° 

ond ejectment, tion. The estoppel, or principle in the nature of an es- 
Qe! But it is toppel, of which we are here speaking, grows out of the 


clear, that one a . 
who has recived acquisition of the possession, and would seem to be con- 


property as the fined to controversies for tlie possession. If it should be 
applied to the present action of trover, in which the 


scent of another, 
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plaintiff seeks to recover the full value of the property 
as damages for a conversion of it, the rule would work 
the grossest injustice ; for the plaintiff would then be 
paid. not for what apon this principle, he has a right 
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to demand from the defendant, namely. the mere naked ¢ which he dis- 


possession of slaves, but for the full value, and the de- 
fendant would be concluded: for neither in his own 


right, nor as administrator, could he have an action for © 


the money. I do not think that a rule, the object of 
which is to compel the observance of honesty and ‘good 
faith should be perverted to a purpose of so much wrong. 
It is not strictly true either, that the defendant acquired 
the possession under the plaintiff; for they were tenants 
in common and had a previous joint possession. And 
it seems to me, that taking all the acts of the defendant, 
together with his declarations at the time, that he as- 
sumed of his accord, a nominal agency for the plaintiff, 
so as to act in his name for the purposes of a division, 
but taking possession of the share in severalty, to be 
held according to the right, as it should afterwards turn 
out. It is like the common case of one acting under an 
irrevocable letter of attorney coupled with an interest. 
He uses the principal’s name necessarily ; but as the 
purpose of it is seen by a reference to the authority, he 
is not estopped to deny that he used it for the benefit of 
the principal, but may show that it was for his own.— 
Here the defendant at the very time of the division and 
taking possession, asserted the title of Magness, but said 
that he was unable to produce the evidence of it; and 
therefore did not know whether the negroes belonged to 
the plaintiff or to himself as the administrator of Mag- 
ness, and with that uncertainty hired them out, until the 
owner could be ascertained. 

But upon the authority of Yarborough v. Harris, the 
principle must be*held not to be applicable to a case of 
this kind, in which the defendant is acting in auter 
droit, and justifies a conversion, which consists altogeth- 
er in merely withholding the slave, by showing that they 
are the property of others and that it is a duty of an of- 
fice conferred on him by the law, so to withhold them. 


Per Cur1AM—JUDGMENT AFFIRMED. 
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Joun K. G. Jones, qui tam &c. v. Wyatt Cannapy. 


In debt for usury, the declaration stated a loan to A, but the proof was a 
loan negociated by A, as the avowed agent of B; held, that the proof 
did not support the declaration. 


This was an action of debt grounded upon the statute 
of 1741. to prevent excessive usury—tried at Fall Term 
of Granville Superior Court, 1882, before Martin, 
Judge. : 

The declaration stated that the defendant received of 
one Samuel Spears. the sum of $90, ** by way of cor- 
rupt bargain and loan for the defendant’s forbear- 
ing, and giving and having forborne and given day of 
payment of, a certain sum of money, to wit the sum of $ 270 
lent and advanced by the defendant to the said Spears, from, 
&c.” On the trial the plaintiff produced and gave in 
evidence, four notes made by himself and one Lewel- 
lin Jones, payable to Samuel Spears, and by him endors- 
ed to the defendant, and then called Spears as a witness, 
who proved that the notes were discounted by the de- 
fendant, upon a usurious contract made by him with the 
defendant, the sums forborne, the time and the premium 
corresponding with the declaration ; but Spears also 
proved that the notes had been made by the plaintiff for 
the purpose of being sold for as much as could be ob- 
tained for them, and were placed in the hands of Spears 
as the agent of the plaintiff, all which he communicated 
to the defendant at the time of discounting the notes, 
and received the money produced by them as the money 
of the plaintiff, Spears having no interest in the same, 
and the defendant knowing that he had not. 

Upon this evidence the defendant’s counsel insisted 
that the usurious contract proved, was entirely different 
from that laid in the declaration, and his Honor being 
of that opinion, directed the plaintiff to be called, and 
the plaintiff having, in submission to the Judge’s opin- 
ion suffered a nonsuit, appealed to this court. 

Devereux for the plaintiff. 


Badger and W. H. Haywood for the defendant. 
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RorrFin, Chief-Justice —The defendant doubtless 
committed usury in discounting the bonds, as stated in 
the case. But the question is, - whether the contract as 
proved, is that set forth in the declaration. That alleges 
a loan of $270 to Spears. To whom was it made? 

There was but one loan and but one penalty incurred. 
The loan cannot be laid at the election of the informer, 
to be made to either; for then the defendant would 
be exposed to a suit by anuther informer, for the penalty 
as upon a loan to the other. The declaration must there- 
fore state the transaction according to the truth of it, 
and its legal effect. If it had set forth all the facts, 
that the bond was made to be discounted for the benefit 
of Jones, was endorsed by Spears, discounted by Can- 
naily, and the money paid into the hands of Spears, and 
by him delivered to Jones, I will not say that it would 
‘ not havé been suflicient, although it did not expressly 
allege the loan to be to the one or to the other, because 
the law would adjudge that upon the facts. But when 
the party determines for himself, and states in pleading 
that the loan was made to a particular person, he must 
shew a transaction which in fact and in law makes a 
loan to that person. Here the declaration is entirely 
silent as to the bonds and the endorsements. It sets forth 
barely a naked contract of loan of so much money from 
Cannady to Spears, without adverting to the securities. 
Upon the evidence the securities appear; and upon their 
face the contract of Cannady was prima facie with 
Spears, as his endorsement was the immediate antece- 
dent of the advance of money. An endorsement of a 
note or receipt for, money, is evidence upon a count for 
money lent, or had and received. Yet the plaintiff can- 
not recover on those counts, if in fact the defendant did 
not receive the money, and was only a surety. (Strat. 
ton v. Rastal, 2 T. R. $66.) It is the same, when the 
party has received the money, not as his own, but as 
the avowed agent of another, to whom he has paid it 
over. In the case before us, Cannady could not then re- 
cover this money from Spears, as money had and re- 
ceived by him; uor, as we think, as money lent to him. 
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The evidence shows that the apparent state of the case 
is not the true state of it. In questions of usury, no 
form of contract or device is allowed to preclude evi- 
dence of the truth of the transaction ; and this for all 


In questions of purposes, as well toenforce the penaltyas to avoid the se- 


usury the real 
transaction may 


curities. If Jones were sued on the bond, it would be 


always be shown Open to him to allege the purpose of making it, so as to 
as well to sup- 
port as to avoid 
the security. 





show, that the usurious consideration infected the bond 
itself. (Ruffin v. Armstrong, 2 Hawks, 411.) If it 
consisted only in taking the endorsement, that, being a 
subsequent and distinct contract, would be void, but the 
bond valid. In truth however, cach of the securities 
and the advance of the money forms but a portion of one 
transaction, and could be stated as such in pleading, by 
Jones, if sued on the bond. It is true that it would be 
equally usurious, whether the bond were made to be dis- 
counted for the benefit of Jones or Spears, and might be 
so alleged. ‘The form of the security is therefore im- 
material ; the sole question is, by whom, and for whom, 
was the contract for the loan made, and to whom was 
the money to go? Whose money was it when Cannady 
delivered it to Spears? Could he tiave retained it as 
his moncy ; or could not Jones have maintained an action 
for money had and received for it, as being paid to Spears 
by Cannady for him? The case states that the money was 
applied for by Spears as the agent of Jones, that Cannady 
paid it to him as his agent, and that he received it as his 
agent. It was then Jones’ money, But how was it his 
money ? Only because it was lent to him by Cannady. 


Per Cur1AaM—JUDGMENT AFFIRMED. 
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Peter CLaywett v. WittiamM McGimpsey. 


A deed is evidence of its o vn existence, against all the wotld, and of course 
every thing which necessarily results from its existence ; but of the truth 
of the matters recited, acknowledged, or declared therein, it is evidence 
only against parties and their privies. 


This was an action of DeT1xve to recover a negro 
slave, tried before his Honor, Judge SEawE LL, in Iredell 
Superior Court. 

The plaintiff and the defendant claimed title each un- 
der the same person—the plaintiff as a purchaser under 
a deed, professing on its face to be made for a valuable 
consideration paid by the plaintiff, and the defendant as 
a creditor under a purchase at sheriff’s sale, upon an 
execution posterior in time to the deed to the plaintiff. 

The plaintif insisted on the trial, that the recital in 
his deed was evidence against the defendant of the pay- 
ment of the consideration stated in it, but the presiding 
Judge ruled that it was not evidence thereof against the 
defendant, whereupon the plaintiff submitted to a non- 
suit and appealed. 

Devereux, for the plaintiff. 

No counsel appeared for the defendant. 


Gaston, Judge.—The plaintiff in this case claimed 
title under a conveyance from the former owner, and 
the defendant set up title as a purchaser under an exe- 
cution against the plaintiff’s vendor. It became mate- 
rial for the plaintiff to show that he was a purchaser for 
value, and he insisted that the acknowledgement in hisven- 
dor’s deed of a valuable consideration actually received, 
was proofof the payment of such consideration. TheJudge 
decided that such acknowledgement was not evidence for 
this purpose against the defendant ; and in cousequence 
of this decision, the plaintiff was nonsuited. 

The court consider the decision of the Judge perfect- 
ly correct. A deed is evidence against all the world 
to establish the fact that such a deed was executed, and 
of course all the legal consequences necessarily resulting 
from that fact. But whew it is offered as evidence of 
Vou. LY. 12 
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the truth of the matters recited, acknowledged, or de- 
clared in the deed, it is then admissible only against 
parties or privies. When offered against others it is op- 
posed by one of the best established rules of law, found- 
ed on the principles of natural justice, that no one shall 
be prejudiced by res inter alios acta—by the acts, decla- 
rations or conduct of strangers. 


Per Curt1am—JUDGMENT AFFIRMED. 
2 BO — 


Wiutson and Connor v. Epmunp Jenines. 


The expression “ liquidated accounts,” used in the act of 1826, c. 12, as 
explained by the act of 1829, c. 32, means “signed accounts”—and 
therefore, where A. and B. were partners in trade, and A. gave his own 
promissory note for a debt of the firm, and B. wrote a letter to A. stating 
that he would pay the debt to the creditor, i¢ was held, that the account 
was not theieby diguidated as against B. so as to give exclusive juris- 
diction of the demand toa single magistrate, although the note was given, 
letter written, and action brought before the act of 1829. 

Receiving the promissory note of one partner in payment of an open ac- 
count against the firm, and delivering up the account in writing, does not 


of itself discharge the original demand. 


This was an action of Assumrsit, brought in 1827 
for goods sold and delivered to the defendant, in which 
the plaintiff claimed the sum of eighty dollars and sev- 
enty-five cents, and was tried on the plea of non assump- 
sit, in Mecklenburg Superior Court, beforé his Honor, 


Judge DonneEL. 


The defendant and one Thompson were partners in 
trade, and became indebted as such to the plaintiff for 
goods sold and delivered. Subsequently to the sale 
Thomson gave his own individual promissory note to the 
plaintiffs for the price, and on the trial the plaintiff gave 
in evidence a letter from the defendant to Thompson, 
complaining of the manner in which the business of the 
firm had been transacted, but stating that he would pay 
to the plaintiffs eighty dollars when certain moneys 
should be collected. It appeared that at the time Thomp- 
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son’s note was taken, he had been called on by an agent 
of the plaintiffs for a settlement of their account—the 
account was presented—its correctness admitted by 
Thompson, and his note given in payment thereof, and 
the account given up to him. 

The presiding Judge being of opinion that the settling 
of the account by giving the note in payment, was a li- 
quidation thereof within the meaning of the act of 1826, 
c. 12, dismissed the suit and the plaintiff appealed. 


No counsel appeared for cither party. 


DanieEt, Judge.—After stating the case as above, 
proceeded: 

By the act of 1789, Rev. c. $14, a plaintiffmay bring his 
action, either jointly or severally, on the assumptions of 
partners and others. It is not pretended, that the indi- 
vidual note of Thompson was agreed to be taken by the 
plaintiffs in discharge of the partnership debt; and a 
note given even by all the partners would not extinguish 
the original undertaking to pay for the goods delivered, 
like a bond or judgment taken for the same. The plain- 
tiffs still might maintain their action for goods sold and 
delivered, provided they produced and delivered up the 
note on the trial, or proved it was destroyed. (Farr v. 
Price, 1 East. 55, Dangerfield v. Wilby, 4 Esp. R. 159.) 
If the defendant had been bound on the note given by 
Thompson, then the plaintiffs account would have been 
liquidated, and the sum being under one handred dollars, 
it would have been within the jurisdiction of a justice of 
the peace. But the individual note of Thompson did not 
liquidate the plaintiffs account quoad the defendant : it 
was still, as to him, an open account; and the letter 
which he wrote to his partner, did not have the effect of 
giving the note a more extended operation than it had 
before ; nor did it liquidate the plaintiff’s claim, even as 
it related to himself, so as to bring it within the mean- 
ing and operation of the act of assembly, for the plain- 
tiff must still prove on the trial, the delivery of the arti- 
cles. Although Thompson’s note was given and the de- 
fendant’s letter was written before the act of 1828 was 
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passed, bringing liquidated claims under one hundred 
dollars in amount, within the jurisdiction of a justice of 
the peace. still a subsequent act was passed in the year 
1829, declaring that the meaning of the words ** liqui- 
dated accounts,” mentioned in the first act, was to be 
confined to signed accounts. The defendant never sign- 
ed the account, and Thompson’s note still leaves. the ac- 
count open and unliquidated as to the defendant. The 
action should not have been dismissed. 


Per CurtAaM—JUDGMENT REVERSED. 


8 Be 


CuornELivus Down v. Henry Faucerr. 


Tn an action of covenant for uncertain damages, no set off or a claim in na- 
“ture of a set off, can be allowed ; and hence in an action against a lessec 
for breach of his covenant to build a mill within the term, Ae/d that he 
was not entitled to show in mitigation of damages the building of the 
mill after the term, more especially when he had held over, aad put his 
lessor to bring ejectment against him—pending which the mill was built. 


Action of Covenan'r, tried before Martin, Judge, 
at Spring Term, 1833, of Moore Superior Court. 

The plaintiff by articles of agreement executed by him- 
self and the defendant, demised to the defendant for one 
year certain lands, and the defendant covenanted to build 
a new mill house on the premises during the term, but 
failed entirely to perform his covenant, and after the ex- 
piration of the term refused to surrender the possession, 
and the plaintiff brought an action of ejectment against 
him, which was pending and undetermined, at the trial 
of this suit. The defendant offered to show in mitiga- 
tion of damages, that since the expiration of the lease, 
and while he was holding adversely to the plaintiff, he 
had erected the mill—but the presiding Judge rejected 
the evidence, and from the judgment i in the court below 
the defendant appealed. 


Winston for the defendant. 
Haywood and Mendenhall for the plaintiff. 
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Rurrin, Chicf-Justice.—Alithough the action of cove- 
nant sounds in damages, yet they are not arbitrary and 
altogether in the discretion of the jury, as in cases of 
vindictive actions in fort. There is a rule which may 
be given, and a measure for the damages in the stipula- 
tions of the parties. and the value of the thing to be 
done by the covenantor, and which is not done by him, 
or so much of it as remains undone. It may be stated 
too, as certain, that evidence of a set off, or of any 
claim in the nature of a set off, is not applicable to this 
action; because it would render the proceedings too 
complex, and the administration of justice between the 
parties too uncertain. Damages may be reduced by such 
things as have been done in execution or towards the 
performance of the covenant; but not by a matter dis- 
tinct from it,or altogether unauthorised by it. Here for in- 
stance, the covenant is to build a mill: the defendant could 
not show that he built a barn on the plaintiff’s land, either 
as performance or part performance. The covenant is also 
to build the mill by a particular day ; what the defendant 
did towards it before that day. might be an answer to the 
damages pro tanto. But the case states that nothing 
was done before the day, and the whole remained to be 
performed. When specific articles are to be delivered 
on a day certain, and are not delivered, the debtor can- 
not discharge himself by a subsequent tender, or dimin- 
ish the damages by a subsequent fall in the price. The 
covenantee has a right to the value at the day, and to 
receive that value in money. So, this plaintiff was en- 
titled by his contract to recover in money the value of 
the houses not then erected. Can thedefendant compel 
him, against his will, to take work, or by his act, alter in 
any manner the plaintiff ’s rights, without his concurrence? 
He may have changed his mind, and did not choose thea 
to build a mill; or, at all events, he chose that the de- 
fendant should not do the work. The plaintiff had then 
a right to the possession of the land; but the defendant 
refused to surrender it, and held over, and has since 
erected the mill. If the time had been extended by 
agreement, and Dowd had received the mil], it would 
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have been an answer to the action, as a satisfaction.— 
But not so, when it is against his consent, even in miti- 
gation of damages, more than other work done on the 
land, which was not mentioned in the contract, and 
which the plaintiff forbade. Both are equally without 
the sanction of an agreement. If the defendant could 
recover in his own action for such work, his demand 
could not be set off in this; and if not set off, strictly 
speaking, evidence ought not to be which received would 
virtually give it that character. But the defendant could 
not maintain assumpsit for work done on the plaintiff’s 
Jand, not only without, but against his request. If so, 
I am at a loss for a legal ground, which is to prevent 
the plaintiff now from recovering all to which he was 
at any time entitled. It is said, his estate is improved, 
aud therefore he receives the benefit. But one man has no 
right to improve another out of his estate or out of his debts. 
Ishould think therefore, that the evidence was properly 
rejected, had the plaintiff already got into possession of 
the land, including the mill. But here the defendant is 
still holding over and defending an ejectment; and clear- 
ly it is not competent for him to ask compensation now, 
for work which the plaintiff has never accepted, nor 
been allowed to accept, out of the enjoyment of which 
he is kept by the defendant, and which may be destroy- 
ed before the plaintiff will be let into possession. 

The counsel for the defendant cited the case of Wilson 
v. Forbes, (ante 2 vol. p. 30.) It is not applicable.— 
There the plaintiff did not choose to treat his title de- 
rived from the covenantor as null, until by virtue of 
that very deed it became valid. The covenant was an- 
nexed to the principal contract, the conveyance; and as 
the latter was made available, so that the plaintiff kept 
the land, he ought not also to recover the whole pur- 
chase money. All that took place there, was under and 
in conformity to the deed. As to actions by an execu- 
tor against an executor de son fort, where the latter had 
paid debts, or by a disseisce against a disseisor, who 
had paid rents in chief, in which those payments were 
allowed in mitigation of damages,—they are actions of 
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trespass or trover, and all idea of a contract is out of Dec. 1833. 
the question ; and there can be no possibility of doing ““Y~ 


wrong to the plaintiffs by the deductions, because they a 
are discharged from debts, for which they were bound Smita. 


atallevents. But if by such allowances, the rightful 
executor would suffer loss, as by being deprived of his 
retainer, no body would think of giving the wrongful 
executor this benefit of his payments, however innocent- 
ly he might have made them. Similar to those cases 7 seems thet in 
will be the rights of the parties, when the present plain- pean ag Ay 
tiff shall bring his action for mesne profits. The jury ry may consider 
can then make fair allowances out of the rents, and to y henge Ang 
their extent, for permanent improvements honestly made nentimprovement 
by the defendant, and actually enjoyed by the plaintiff, honestly made by 


taking into consideration all the circumstances, actually enjoyed 
by the plaintiff: 
Per CurtaM—JUDGMENT AFFIRMED. siteatias 
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Joun Fintey v. Wit1t1aM D. Smiru. 


Innovations upon the established forms of writs, especially of such as con- 
cern the personal freedom of the citizen, ought not to receive judicial 
sanction. 

A writ commanding to take the body and safely keep, &c. until the Sheriff 
make a sum of money, and to have that money in court at the return 
day,” is not a ca. sa. but a novelty unknown to our law. 

Whether the Sheriff would be justifiable in obeying or punishable for refu- 
sing to obey it, Qu? but it is, at all events, not sufficient to charge 
bail. 


Scrre Factias against Smith as the bail of one Peter 
Newton. The memorandum of the pleadings on the 
transcript was in these words: Plea—** the capias was 
“not directed to the Sheriff of Buncombe, which was 
‘the proper county to which it should have been direct- 
‘“‘ed ** Special replication,” that the capias issued to the 
‘county of Lincoln, which was the domicile of the de- 
‘‘fendant Peter Newton, and therefore was the proper 
‘county to which it should have been issued—rejoinder 
‘¢and issue to the special replication.” The verdict of 
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the jury was, “that the replication of the plaintiff is 
true,” and a judgment was rendered for the plaintiff ac- 
cording to the prayer of his scire facias, from which the 
defendant appealed. 

By a case stated by Seawexx Judge who tried the case 
below, it appeared that on the trial a writ was produced 
and given in evidence directed to the Sheriff of Lincoln, 
commanding him to arrest the body of Peler Newton, 
if to be found, &c. and him safely keep until he should 
cause to be made the sum of sixty one dollars and ninety- 
nine cents, with interest, &c. and that he should have the 
said moneys besides, &c. before the Judge, &c. at the court 
to be holden, &c. ‘The detendant’s counsel objected that 
this writ was not a capias ad satisfuciendum, but the 
Judge held it was, and the jury found a verdict accor- 
dingly. ; 

No counsel appeared for either party. 


Gaston, Judge.—From the loose and imperfect state- 
went of the pleadings contained in this record, the Court 
is unable to ascertain what was the issue of facts sub- 
mitted to the jury. It appears that a scire fuctas was 
sued out against the defendant as bail for Peter Vewton, 
against whom the plaintiff had recovered a judgment ; 
that to this scire facias, the defendant pleaded +> that the 
cupras ad satisfuctendum was not directed to the Sheriff of 
Buncombe, which was the proper county to which it 
should have been directed ;”—to which plea the plaintiff 
replied, that ** the capias issued to the county of Lincoln, 
Which was the domicile of Peter Wewton, (the principal) 
and therefore was ‘the proper county to which it should 
have been direeted,” that the defendant rejoined to this 
replication and thereow issue was taken. With every 
disposition to make a liberal allowance for the practice 
which prevails of setting forth in the record the substance 
of the pleadings instead of inserting them in full, we 
must require that the substance shali appear. Our duty 
as prescribed by the L: gi-iature, to inspect the whole 
reord and to render thereon such judgment as the court 
beiow ought to have rendued, Caunut otherwise be per- 
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formed. We cannot see upon this record what was the 
traverse taken by the rejoinder, nor what was the fact 
found by the verdict, and of course cannot decjde what 
judgment the law required to be rendered upon such 
finding. 

It is stated however, that upon the trial of this issue, 
whatever it might be, a question arose whether a writ 
issued to the county of Lincoln, and a copy whereof is 
made a part of the case, was in law a capias ad satisfa- 
ceindum, and that the court directed the jury it was “in 
law a capias ad satisfaciendum.” that the jury found a 
verdict in favor of the plaintiff accordingly; and that 
the defendant moved for a new trial of the issue, because 
of this alledged misdirection. We must presume this 
question was a material one. on the trial of the issue, 
and have therefore directed our attention to the decision 
made upon it. 

Here again, we are met with a difficulty. The case 
does not puint out, or in any manner intimate what are 
the objections to the supposed capias, and it being sub- 
mitted without counsel on either side, we have no means 
ofdiscovering the objections, but by examining the copy of 
the capias set forth. The writ purports to have issued 
from the Superior Court of Wilkes to the sheriff of Lin- 
coln, and if the copy be exact, the writ is not under the 
seal of the court. We should probably defer our judg- 
ment, if it were to rest upon this objection, and endeavor 
by some proper process to get the original writ before 
us, or otherwise become certain that this apparent de- 
fect actually existed, because it is possible that the clerk 
may have neglected in his copy, to show forth the seal. 
If in truth the writ to Lincoln be without seal, it is not 
in law a writ issued by the Superior Court of Wilkes. 
All writs issued by a court in this State not under the 
seal of the Court, except when they are directed 
to the officers of the county in which the court is held, 
are absolutely null, The common law requires that 
the seal of a court of record shall be affixed to all its 
writs, and our legislature has dispensed with this es- 
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the writ is confined within the county from the court of 
which it issues. (Act 1797, Rev. c. 474.) This point 
was co:elusively settled in the case of the Bank of 


‘Cape Fear v. Seawell, (ante 8 vol. p. 279.) Inall cases 


not coming under the exception, the seal of a court is as 
indispensable to its writ, as the seal of a party is indis- 
pensable to his bond. . 

But there is another objection which cannot be re- 
moved. The writ of capias ad satisfaciendum is one, 
the forms of which have been settled from the time of 
the earliest annals of judicial history. It commands 
the officer to take the body of him against whom it is 
directed, and him safely keep, so as to have his body be- 
fore ‘the court to satisfy the plaintiff, the debt recovered. 
The forms of a writ, the execution of which has so im- 
portant an operation as to deprive a citizen of his liber- 
ty, are so many securities for the liberty of all the citi- 
zens. No writ ought to be considered as a capias ad 
salisfaciendum which plainly disregards them. The 
sheriff to whom a writ is directed, is a ministerial 
office, whose duty is to obey the requisitions of the 
mandate. It is necessary that this mandate should 
correspond with that which the Jaw prescribes, for the 
sheriff ordinarily cannot look beyond it. If it proceed 
from a court having jurisdiction, he is protected or 
punished, in general, accordingly as he oheys or diso- 
beys it. When a writ issucs in the settled form, there 
is no difficulty in knowing his duty, for that also has 
been perfectly settled by law. But when it is express- 
ed in terms unkown to the law, a conflict is presented 
between the language of the mandate on one side, and 
the requirements of the law on the other. Perhaps he 
might be protected in yielding obedience to;the former, 


_-and probably the court would not punish him for shew- 


ing greater respect to the latter. However this may 
be, and whatever might be the remedy of the citizen, 
if the sheriff obeyed the strange writ, the law will not 
sanction such a writ, because it is a strange writ, which 
it does not know. The writ which issued in this case 
commands the sheriff not to take the body of Peter New- 
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ton, and him safely keep, so that-you may have his body Dse. 1833. 


before our Superior Court of Wilkes, to be holden, &c. 
then and there to satisfy John Finly. gc.” but, “ to arrest 
the body of Peter Newton, and him safely keep until you 
cause to be made the sum of sixty-one dollars, &c. which 
John Finley recovered, &c. and have yon the said monies 
before our court, &c. &c.”” It is a singular species of 
distringas, against the body of Newton, by means of 
which the officer is, at all events, to squeeze the money 
out of him, and have that money forthcoming at the next 
court. In our opinion, it is not our well known capiat 
ad satisfaciendum, but a stranger to our laws. 

This is not a case in which a capias has issued irregu- 
larly, as upon a dormant judgment, not revived by sciré 
facias, which irregularity may be waived or not by the 
principal, and to which the bail cannot object—but it is 
one in which the writ given in evidence as a capias, is 
not in law a capias, and where the bail has a right to 
demand a proper capias. 

The judgment of the court below, is to be reversed, 
and the verdict set aside, and the cause remanded to 
the Superior Court of Wilkes for further proceedings. 
Should it again come before us, we hope that it will be 
presented in such a shape as to enable us to decide it 
finally, and according to law. 


Per CurtaM—JUDGMENT REVERSED. 
See LL cate 
Tuomas Dovean v. Wurritock ARNOLD. 


A judgment by default on an attachment before a justice, levied on land 
and returned into the County Court for an order of sale, may, after 
execution issued, be set aside, and a new trial awarded in the Superior 
Court upon a writ of certiorari, founded on affidavit, showing merits, 
and denying notice of the proceedings. io 

In such case the writ is properly directed to the County Court, and not to 
the Justice granting the Judgment, because that court having possession 
of the proceedings, can alone answer the writ. 


Apprrat from an interlocutory order, made in Ran- 
do p Superior Court, by his Honor Judge Serrue. 
“rnold sued out an attachment returnable before a 
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justice of the peace, against Dougan, a resident of Indi- 
ana, and caused a levy to be made upon a tract of land, 
on the return of which the justice ordered an advertise- 
ment for the appearance of Dougan, to be published for 
thirty days, and no appearance being entered, a judg- 
ment by default was rendered, and the proceedings filed 
in the County Court, where an order was given for the 
sale of the land, and a writ of venditlioni exponas issued 
accordingly. 

While this writ was in the sheriff’s hands and before 
any sale, one Clark, as the agent of Dougan, applied to 
Judge Martin for writs of certiorari and supersedeas, 
and grounded the application upon an affidavit stating in 
substance, that his principal Dougan, had no knowledge 
of the proceedings against him until after the order of 
sale, and owed nothing to rnold. The Judge made a 
fiat for the issuing of the writs, and on their return at 
last Spring term, rnold sent in counter-aftidavits which 
did not however repel the affidavit on which the writ 
was granted, nor show any debt due him, but his coun- 
sel moved to dismiss the writs quia improvide emanave- 
rint, which motion the presiding Judge refused to allow, 
but on the contrary, directed a new trial of the attach- 
ment cause to be had, and that it should be placed on the 
trial docket of the court for that purpose. 

From which order overruling the motion to dismiss 
and directing the new trial, rnold prayed the Judge to 
allow an appeal, which his Honor allowed accordingly. 


Winston for the plaintiff. 
No counsel appeared for the defendant. 


Rurrix, Chief-Justice.—The argument in favor of 
the motion to dismiss the certiorari as having been improv- 
idently issued, is founded upon the use of that writ in 
the English law. It is there used to bring an indictment 
from an inferior court into the King’s Bench for trial; 
or to have a judgment of an inferior magistrate, not pro- 
ceeding according to the course of the common law, re- 
viewed. In neither instance does a second trial of the 
facts take place. In the latter, the judgment, if irregu- 











SUPREME COURT OF NORTH-CAROLINA. 


jar or uisupported by the facts found by the magistrate 
and stated in the conviction to be found, is quashed and 
the parties have to begin again. 

In this state the writ may also be, and has been used 
as a writ of false judgment, merely to have the matter 
of law reviewed. But it has also in our laws, another 
important property—that of affording the means of re- 
trying the facts, which is usknown in England. 

Here an appeal is matter of right, and on it there is a 
trial de novo. The certiorari is in proper cases, substi- 
tuted for it, and if the party has been improperly de- 
prived of his appeal, upon affidavit of the facts, it is 
granted if not of right as of course. So also if he has 
lost his appeal by accident, and makes prima facie, a 
case on the merits. If the merits in such a case be not 
answered by the affidavits on the other side, the juris- 
diction is exercised of setting aside the first judgment, 
and ordering a new trial in the Superior Court on the 
former issues, if the first trial was on issues, or if the first 
judgment was by default and without laches, the party is 
permitted to plead in such manner as the court may 
allow, so as to obtain a trial onthe merits. Such has been 
the long established course in our courts ; and it seems 
to be a necessary consequence of the provision, that one 
trial shall not conclude the parties, but that each by ap- 
peal may have a new trial. The right of appeal is fa- 
vored and is not to be defeated by accident. 

This application of the writ is necessarily limited to 
the period during which the judgment remains unsatis- 
fied. After execution and the levy of money by a 
sale, the interests of third persons forbid further inter- 
ference, merely for the sake of another trial. The rem- 
edy then must be by writ of error, or of false judgment 
for error in law alone. But before satisfaction none but 
the parties can be affected, and there is no inconvenience 
to prevent a new trial by certiorari, upon a proper casc, 
that is, one in which the applicant has merits, and ac- 
counts first for not pleading or not appealing, and sec- 
ondly for the delay in applying for the writ, if delay there 
has been. 
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The certiorari 
in this State, lics 
either to correct 
errors in law asa 
writ of false judg- 
ment, or as a sub 
stitute for an ap- 


peal. 


It issues, where 
the party has been 
improperly de- 
prived of his ap- 
appeal, as of 
course; when 
he has lost the 
appeal by acci- 
dent, upon affida- 
vits, showing pri- 
ma facie, @ case 
of merits ; in the 
latter case, if on 
the return of the 
writ, the merits 
sworn to, be not 
answered by affi- 
davits on the 
other side, the 
first judgment is 
set aside and a 
new trial had in 
the Superior 
Court. 


In these cases 
the certiorari 
has the effect of 
the appeal for 
which it is sub- 
stituted, in annul- 
ling the judgment 
and giving a trial 
de novo, and it 
may be awarded, 
upon a proper 
case, so long as 
the parties alone 
are interested, but 
not after third 
persons acquire 
an interest; ex. 
gr. after a sale 
under the judg- 
ment; there the 
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Here the merits are palpable. The demand of the 
original plaintiff has upon his own affidavits, no founda- 
tion in conscience or law. The judgment is against a 
resident in Indiana, upon attachment before a justice 
of the peace out of court, advertised for thirty days in 
Randolph county, which conv: yed no actual notice to 
the party, and of which he had in fact, no knowledge un- 
til after the order for the sale of the land levied on, had 
been made in the County Court, and the land advertised 
for sale under execution. His application aca 
followed the notice to him. 

It is also objected that this certiorari will not lie as 
being directed to the County Court, whereas it ought 
to have gone to the single magistrate hy whom the judg- 
ment complained of was given. Without accurately en- 
quiring into the nature of the judgment given by the 
County Court upon a levy on land by a constable, it is 
sufficient for the purposes of this case to say, that the writ 
must go to the County Court, because no body else can 
give an answer toit. By the act of 1794,( Rev.c. 414, §19,) 
the constable is required to return the execution to the 
justice of the peace who issued it, who is to return it, 
the warrant and judgment, and all papers on which the 
judgment was rendered, to the next County Court, 
where an order of sale is to be made, and the whole re- 
corded. The magistrate cannot afterwards withdraw 
the papers, or make up a record for the Superior Court. 
The whole is already a record of the County Court, and 
there the order is made which alone authorises effectual 
execution, and consequently to that court ought to be ad- 
dressed the writ, which is to operate as a supersedeas to 
the execution, and to the judgment either of that court, 
or of the justice of the peace there recorded. 

The opinion of the court therefore is, that there is ne 
error in the decision of the Superior Court. 


Per Coriam.——Let this opinion be certified to the 
@ourt below. 
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NatTuHan CHAFFIN v. MicnakEt Hanes, ef al. 


A debt due an administrater by his intestate, is, in law, paid the instant 
assets applicable to it are received, and nothing ex post facto will set 
it up again; as where an administrator was the obligee of a bond exe- 
cuted by his intestate and another, 1t was held to be satisfied by the 
receipt of assets rightfully applicable to it, although the obligee was af- 
terwaids compelled to pay other bond debts of his intestate, to which he 
was surety. 


DEBT upon a bond executed by one William W. Chaf- 
fin as principal and the defendants as sureties, payable 
to the plaintiff. 

PLeas—non est factum. Payment—and an accord and 
satisfaction. 

On the trial before Serre, Judge, at Rowan, on the 
last Spring Circuit, the defence was that the principal 
debtor died in the year 1823, and that letters of adminis- 
tration upon his estate issued to the plaintiff, who receiv- 
ed assets to an amount exceeding the debts of dignity su- 
perior to the one in suit, and of the bond debts for which 
he might retain. His Honor ruled this to be a satisfac- 
tion of the debt, as the presumption of law was that an 
administrator had applied the assets to his own debts as 
soon as he could do so in a legal course of administra- 
tion. The plaintiff offered to prove that there were bond 
debts of the intestate to which he was surety, and which 
he had been compelled to pay, which with debts of a 
higher dignity, and the bond debts which he might re- 
tain, exceeded the amount of assets—-but his Honor 
thinking that fact could not affect the defence, a verdict 
was returned for the defendants, and the plaintiff ap- 
pealed. 

Nash and Badger for the plaintiff. 


No counsel appeared for the defendants. 


Rurrin, Chief-Justice.—The effect simply of the ad- 
ministration of the creditor on the estate of one of the ob- 
ligors, is not to be determined in this case, because the de- 
feustants have not pleaded that fact. The material pleas 
are payment and satisfaction; the defendants choosing 
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to rely on the merits, aud fact of satisfaction, rather than 
on the ground that the creditor, by his own act of admin- 
istering, had suspended and thereby extinguished his 
remedy. 

On the trial upon these issues, it apeared in evidence 
that the plaintiff is the administrator of William W. 
Chuffin, a co-obligor with the defendants, and received 
assets more than sufficient to pay this, and all other 
bond debts of the intestate to himself. The court held, 
that the debt was satisfied by the receipt of assets toa 
larger amount; and also rejected evidence offered by 
the plaintiff, that the intestate owed bond debts to other 
persons, in which the plaintiff was his surety, and which 
he had paid off to the amount of the assets received by 
him. 

The first positiun is in conformity to the case of Muse 
v. Sawyer, (M. C. T. R. 204,) which is directly in point, 
where the plaintiff was the executor of the obligee in- 
stead of the obligee himself. 

From that, the correctness of the second position scems 
to be a necessary consequence. If the plaintiff were a 
creditor by several bonds, to a larger amount than all 
the assets that have come to his hands, in reason and 
justice he ought to be at liberty to apply the assets to 
such of his bonds as he chose, and the law in case he 
had not actually applied them, would presume him to 
apply them to those debts for which the creditor had no 
other security but the single bond of the intestate. But 
if the administrator be a creditor by bond, and also by 
simple contract, the assets are first applicable to the 
former debt, and must be so applied. The doctrine of 
retainer is founded upon the idea that the debt is extin- 
guished by the receipt of assets, whenever those assets 
can in the course of administration be legally applied to 
the debt. It does not appear in the record, whether the 
plaintiff paid the bonds in which he was surety, before or 
after headministered. But beitcither way, the resultis 
the same. If before, the debt to the plaintiff in respect of 
such payments, was a simple contract ; and this, asa 
bond debt is first to be paid. If after, the assets were 
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before appropriated by Taw and at the ‘instant they Dec. 1833. 
were received, to the bond debt to the plaintiff. The ye 
residue after deducting this debt, was the assets to which 
other bond creditors could resort. When the debt be- #4¥*s etl. 
comes extinct by reason of the receipt of assets, it is ex- 
tinguished for all purposes and as to all persons, as well 
co-obligors, as the heir of the deceased obligor ; for, says 

Lord Holt in Wankford v. Wankford, (Salk. 305) ha- 

ving assets, amounts to payment, and another obligor in 

the bond cannot be sued. Being thus extinguished, it 

can never be revived by any subsequent acts of the ad- 
ministrator, such as the application of the assets to other 

debts of inferior dignity, or even of the same dignity fall- 

ing due, or acquired by him, after the assets were legal- 

ty applicable, and had been by the law applied to this 

bond. 

This case having occurred prior to 1829 is not affect- x seems that 
ed by the act of that year, (c. 22.) Indeed had it occur- fe 22.) _— 
red-afterwards, it is clear that it could not operate in fa- surety” who has 
vor of the plaintiff, if he paid off the bonds after he ob- wt aokt ofa 

dent, a claim 


tained letters of administration ; because the statute on- against his estate 
seal . — equal in dignity 
ly gives to demands, paid by the surety, the dignity, 27a’ or the 


in his hands, which they had in those of the original principal creditor, 
i ats — does not enable 
creditor ; and as bonds held by the original cred- ies alts Ue on 
itor, they were postponed to the right of retainer in both surety and 
the plaintiff of the debt due to himself. For the same *!ninistrator, to 
page prefer a claim as 
reason it is at least doubtful whether the law would not surety toone pay 
be the same, had the plaintiff paid the bonds before ad- al a as 
ministration ; though possibly in that case, he might be 
considered as then holding them as bonds due to himself. 
But upon that question, the court gives no opinion ; as 


the facts to raise it are not found in the case. 
Per CuriAM—JUDGMENT AFFIRMED. 


Von. IV. 14 
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Joun C. Capiness 
v. 
Tuomas Martin and Jonn Harpcast1e. 


Suing out a warrant “ for taking a false oath” in acertain suit, “ knowing 
it to be false,” is a prosecution for perjury. 

When a defendant gives evidence of a part of a transaction in his defence, 
he cannot complain if the court permits the plaintiff to show the whole, 
whether the transaction be strictly relevant or not. 


This was an action on the case tried in Rutherford 
Superior Court, before Norwoop, Judge, at Fall term 
last. 

The plaintiff declared against the defendants for ma- 
liciously prosecuting him for the crime of perjury ; and 
on the trial he produced and gave in evidence a warrant, 
sued out by the defendant Martin—reciting that Martiz 
had made oath before the justice granting the warrant 
that he had just reasons to believe that the plaintiff ** did 
**take a false oath ina suitin Rutherford Superior Court 
**at October Term, 1826, before Judge Rurrin, ina suit 
*“of The Stale v. Thomas Marlin and others for a conspi- 
**racy, he (the plaintiff) knowing the same to be false 
‘¢and corrupt,”—and therefore commanding that the 
plaintiff should be arrested, &c. to be further dealt with 
according to law. 

The plaintiff showed that the suit referred to in 
the warrant was a prosecution against the defend- 
ants Martin and Hardcastle, and one Bolts, for a 
conspiracy to arrest one James Hord upon a pretended 
charge of larceny, and thereby to defraud him of his 
money in order to procure a compromise of the charge ; 
and that the said Martin, Hardcastle and Bolts, at the 
time of Martin’s causing the above recited warrant to be 
issued, were in jail under a sentence of imprisonment 
for the said conspiracy—and they directed one Patterson 
a son-in-law of Hardcastle, to deliver the warrant to an 
officer, and have the plaintiff arrested and brought to 
trial without the knowledge of any of his friends. And 
the plaintiff further proved that he was accordingly ar- 
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rested and brought before a justice, who after hearing Dee. 1833. 
av ew 


the testimony adduced in support of the warrant, dis- Canines 
charged him. 


The defendants counsel then objected that the warrant Manrixyetal 





produced did not charge the plaintiff with the crime of 
perjury, and that therefore the declaration was not sup- 
ported by the proof, but the presiding Judge overruled 
the objection. 

The defendants then proved, that on the trial of the in- 
dictment against them and Bolts, the plaintiff was exam- 
ined as a witness and deposed in substance as follows— 
that Hardcastle sued out a warrant against Hord for steal- 
ing the money of Hardcastle—which was served by Botts 
who was a constable, and returned before Martin who 
was a justice—that Martin on the trial before him after 
hearing the evidence, told Hord he must give up a three 
dollar note seen in his possession, and execute his own 
bond to Hardcastle for the residue of the money lost, or 
he would send him. to court—that Hurd refused to do 
what was demanded, upon which Marlin had a private 
conversation with Hord*s wife, «nd then declared that 
the matter could be accommodated, telling Hardcastle 
that if he would on the next day go to Hord’s house, he 
could get the three dollar note and a bond for the resi- 
due of his money—that Hardcastle declining to go, Botts 
said he would do it, and include in the bond his own fees 
on the warrant, and thereupon Hord was discharged.— 
The defendants further proved that when Botts arrived 
at Hord’s house he found him sick and in bed—and when 
Hord, being informed of the business on which he came, 
refused to give up the note and execute his bond, otis 
threatened to carry him again before a justice, upon 
which Hord complied with his demand. 

The plaintiff then offered to prove that Botts took the 
hond payable to himself, and being asked the reason 
why ? said “it was for a blind,” which was objected ta 
by the defendants counsel, but tlre evidence was receiv- 
ed by the Judge. The plaintiff farther offered to prove 
that a short time before the warrant against Hord, ata 
public gathering of peopic at his house, a three dollar 
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note was brought to him by one of his servants, upon 
which he made proclamation of the fact and requested 
the owner to come forward and receive his money, but 
no claim was interposed, and that Hardcastle and Martin 
was present, to which evidence also the defendants ob- 
jected, but it was nevertheless recived by the Judge. 

A verdict was found for the plaintiff, and a new trial 
having been refused and judgment rendered upon the 
verdict, the defendants appealed. 


Tredell and Devereux, for the plaintiff. 
No counsel appeared for the defendants. 


Dante, Judge.—The defendant caused to be issued 
against the plaintiff a States’ warrant for perjury. The 
plaintiff was arrested and carrried before a magistrate, 
who after examination, discharged him. The plaintiff 
has brought an action on the case, against the defend- 
ants, for a malicious prosecution. On the trial the de- 
fendants first objected, that the warant, from the face 
of it, did not charge the plaintiff with a perjury, and it 
ought not to be read as evidence against them. The 
Court overruled this objection, and the warrant was 
read, ‘The defendants then introduced testimony with 
a view to show that they had probable cause to issue 
the said warrant. They proved that themselves and 
one Botts had been indicted for a conspiracy, for hav- 
ing a man by the name of Hord improperly arrested on 
a State’s warrant for larceny, and defrauding the said 
Hord, by the conspiracy aforesaid, of his property.— 
They proved that the plaintiff was introduced as a wit- 
ness for the State, on the said indictment against them; 
that he gave his evidence in the case, which they con- 
tend was different from the truth of the facts that actu- 
ally occurred on the trial of the State’s warrant against 
Hord, for the supposed larceny. The defendants intro- 
duced further testimony, showing how the transaction 
occurred for which they and Botts had been indicted.— 
In this part of the examination, sufficient appeared to 
show that a conspiracy had taken place, and that Botts 
was one of the confederates. The plaintiff then pro- 
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posed to continue the examination, and prove all tha 
occurred relative to the conspiracy. This was objected — 
to. but admitted by the court. The plainti!® then proved 
what Botts did and said in the absence of the defendaats, 
when he went to the house of Hord to get the money & note, 
as had been agreed upon by the conspirators the day be- 
fore. There was a verdict for the plaintiff. The defen- 
dants moved for a new trial: First, because the court err- 
ed in deciding that the State’s warrant charged the plain- 
tiff with the crime of perjury ; secondly, because the court 
almitted improper evidence to be introduced for the plain- 
tiff. The motion was overruled, and judgment render- 
ed for the plaintiff, from which the defendant appealed. 

The State’s warrant issued at the instance of the de- 
fendants against the plaintiff, states that he, Thomas 
Martin, bas just cause to believe that J. E. Cabiness 
did take a false oath in Rutherford Superior Court at 
October Term 1826, before the judge, in a suit, the 
State against Thomas Martin and others for a conspira- 
cy, the said Cabiness knowing the same to be false and 
corrupt. It appears to me, that the warrant sufficient 
ly charges a perjury to have been committed; and I 
think the court acted correctly in permitting it to be 
read as evidence in the cause. Secondly, the evidence 
that went to prove the facts which constituted a con- 
spiracy by the defendants and Botts, was mainly brought 
before the court by the defendants themselves. If this 
part of the evidence on this head, which was introduced 
by the plaintiffs, was irrelevant and immaterial, the 
deferdants must recollect that they were principally in- 
strumental in having the facts that constituted the con- 
spiracy, brought out in evidence. They cannot com- 
plain if the plaintiff introduced evidence afterwards, to 
give a full developement of that transaction. If the evi- 
dence of part of the facts which constituted the crime of 
a conspiracy by the defendants and Botts, coyld be con- 
sidered proper evidence in the cause, cither as intro- 
duced by the defendants to show probable cause, or by 
the plaintiffs to show malice in the defendants, the ad- 
verse party would have a right to give in evidence all 
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Dec. 1833. the facts that occurred which went to complete the con- 

~~“ spiracy, or to show that it did not exist. . The rule of 

Draxg, et al. ° . . 

e. law is, that after a confederation to do an illegal act 

Draxe, et al. has been established, then the acts of one of the confede- 

Where a com- rates, in the absence of the others, in furtherance of the 
mor desi ; * * . . 7 . . . 

alan Gamma original illegal design, may be given in evidence against 

persons, the act the others. ( MacNully, 611, 612) The case shows 

oe that Botts was a particeps eriminis in the conspiracy ; 

act of all, and so his acts in furtherance of the illegal design to get the 

is his declaration Hronerty of Hurd, was admissible in evidence against 

accompanying & fr : 

explaining the the defendants; and the declarations which Botts nihde 

- use of when he took the money and note of Hord, were 

admissible as part of the res geste; they show the quo 

animo that actuated him, in receiving the money and 

taking the note. (1 Starkie, 49.) Upon reviewing 

the whole case, I think there is no ground for a new 


trial, and the judgment must be affirmed. 
Per Cur1AaM—JUDGMENT AFFIRMED. 


8 DOH 


Den ex dem Hives Drakes, et al. 
v. 
Henry Drake, ef al. 


Where the putative father of a bastard procured the passing of a private 
Act of Assembly, whereby the name of the latter was changed to that 
of the former, and he was declared “forever hereafter to be legitimated 
“and made capable to possess inherit, and enjoy by descent, &c. any es- 
“tate real or personal, to all intents and purposes, as if he had been born 
“in lawful wedlock”—It was held that as the bastard was not made le 


fitimate to any particular person, the only effect of the act was to change 
hjs name. ’ 


Eyectment tried on the Fall Circuit of 1830, be- 
fore Dantex Judge, at Edgecombe. 

By consent, a verdict was taken for the plaintiff sub- 
ject to the opinion of his Honor on the following case : 

William Drake being seised in fee of the premises in 
dispute, in February 1827, duly made and published his 
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jJast will and testament, and therein devised as follows: Dec. 1833 


“I give and bequeath te my beloved son Levi Drake, the “~~” 
rene al, 


[T= eS ¢ 








«son of Eleanor Edwards, deceased, all my estate both 


‘real and personal, to him and his heirs forever ;” and Doaxs etl 


died in the same year without altering or revoking it.— 
Levi Drake upon the death of the divisor entered up- 
on the premises, and was seised thereof, and being so 
seised died in the year 1829, without issue, and without 
brother, or sister, or the issue of such except so far as is 
hereinafter mentioned. Levi Drake was the bastard child 
of Eleanor Edwards, and originally bore the name of 
Levi Edwards. 

At the session of the, General Assembly, begun in 
November, 1802, the following act was passed: 


An Act to alter the names of the persons thercin mentioned, and to legiti- 
mate them. 
“ Be it enacted by the General Assembly ef the State of North-Cara- 


“tina, and itis hereby enacted by the authority of the same, That from and 


“after the passing of this act, the names of, &c. (mentioning a number.) — 
“The name of Levi Edwards, of Edgecombe county, be altered to that 
“of Levi Drake. 

“And be it further enacted, That the aforesaid persons shall be called 
éand known by the names as above altered, and by such namesfrespective- 
“ly shall be able to sue and be sued, plead and be impleaded in any court 
“of Law or Equity, and shall possess and enjoy, the same privileges as if 
“they had borne the names as above altered from their nativity. 

“ind be it further enacted, That the person described in the first section 
“of this act shall forever hereafter be legitimated and made capable to pos- 
“sess, inherit, and enjoy, by descent or otherwise any estate real or per- 
“sonal, to all intents and purposes as if they had been born in lawful wed- 


“Jock.” 

It was admitted that the name of Levi Edwards was 
inserted in that act at the instance of William Drake the 
testator, but this admission was subject to an objection as 
to the competency of parol evidence in any way to affect 
its construction. After the passing of the act, Levi Ed- 
wards bore the name of Levi Drake, and was recognized 
by the testator William as his son. Before the passing 
of the above recited act. Eleanor Edwards, the mother of 
Levi Drake mentioned therein, had borne three other 
children, also born out of wedlock—of these one was the 
wife cf one of the defendants—anothor was the wife ef 
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Dec. 1833. the defendant Drake and was dead, leaving issue, and 
Sameera the third was dead without issue. Eleanor Edwards 
e ‘ died before her son Levi, leaving no other issue except 
Deaxx, etal. those above mentioned and without having ever been 
married.. She left surviving her, brothers and sisters 

who are still alive. 

William Drake the testator, was never married. The 
lessors of the plaintiff were his brothers and sisters, and 
if Levi Brake had been born to William in wedlock, they - 
would have been his nearest collateral relation on the 
part of his father. 

If upon these facts his Honor should be of opinion that 
the lessors of the plaintiff were the heirs at law of Levi 
Drake, then the verdict was to stand and judgment to be 
entered accordingly, otherwise it was to be set aside and 
a nonsuit entered. 

His Honor delivered his opinion as follows: “ Levi Ed- 
wards before the Legislature passed the private act of 
1802, could not have inherited from any of the legitimate 
brothers and sisters, which he might have had on his 
mother’s side. It was possible for his mother to have 
been lawfully married and to have had issue by that 
marriage. Neither could he have inherited from any 
of the brothers or sisters of his mother, or from any 
of the more remote collateral relations of his mother, nor 
could the aforesaid collateral relations have inherited 
by any posibility, from him. The cases supposed are 

: not within the act of Assembly of 1799. I think with- 
out any very forced construction, the private act of 
1802, although badly penned, and the meaning imper- 
fectly expressed, placed Levi Edwards (afterwards, 
Levi Drake) in the same situation of a child, who had 
been born in lawful wedlock, so far as relates to the 
blood relations of his mother. But I cannot discover 
from the act of 1802, that if Wm. Drake had died intes- 
tate, that Levi Drake would have been his heir at law; 
the Legislature must declare him such a person as could 
inherit the estate of Wm. Drake, by such words that the 
court could so reasonably understand or infer it from 
the private act of 1802 itself, viz: that he was made ca- 
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pable of succeeding to the estate of Wm. Drake by des- 
cent. Proof aliunde, from the act of Assembly itself, 
cannot be admitted to show what the Legislature meant. 
If Levi Drake was the only child and heir at law of 
Wm. Drake, he would take this land by descent; for it 
is a rule of law founded upon feudal principles, I ad- 
mit, but still it is a rule of law in this State, that when 
the same land and the same estate in it would come 
te the devisee by descent, if no will had been made, 
then the making of a will devising the land, will not 
make the taker.a purchaser of the estate; the law de- 
clares that he shall take by descent. The lessors of the 
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plaintiff must recover by the strength of their own title, ~ 


possession is sufficient for the defendants until the les- 
sors can show a better title. If Leoi Drake had have 
died seised and possessed of land, could Wm. Drake, 
if he had been alive, have succeeded to the land for life, 
as his, Levi’s father, by the rule or canon in the act of 
1808? To have ascertained or decided this question, 
we would be referred to the private act of 1802. In 
looking to that act, no reasonable inference could be 
drawn, that the Legislature intended to make Levi Drake 
the legitimate son and heir of Wm. Drake, therefore he 
would not have succeeded to the land of Levi Drake, had 
the latter died leaving Wm. Drake alive; neither can 
the lessors of the plaintiffs, because they claim by des- 
cent, and claim through and by the blood of Wm. Drake. 
I say nothing of the maternal relations of Levi Drake, 
they are not before the court. At common law, he was 
filius nullius, and had no inheritable blood in him. By 
the act of 1799, he was, while illegitimate, capable of 
inheriting in a few express and enumerated cases ; by 
the private act of 1802, the lessors of the plaintiff alleg- 
ed that he was changed from a bastard to a legitimate 
person, having all the heritable blood of a person born 
in lawful wedlock. The question then is, * heritable 
blood” to whom? Look into the act, and you cannot 
discover it is for or to Wm. Drake, and his blood rela- 
tions ; this fact cannot be averred and proved by any 
thing but the act of the Legislature itself; that dues 
Von. IV. 15 
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not prove it I think ; and the lessors of the plaintiff who 
are brothers and sisters of Wm. Drake deceased, are 
net the heirs at law of Levi Drake, they cannot recover. 
Let judgment of nonsuit be entered. It may be contend- 
ed, that as.the ascertainment of the fact that A is heir 
at law of B, depends upon such proof as satisfies the 
mind of a jury, so in this case the declarations of Wm. 
Drake, that Levit Drake was his son, is sufficient to con- 
stitute the latter son and heir at law of him for ever; 
and e converso, Wm. Drake the father, capable of taking 
a life estate in the land of Levi, had he died before Wil- 
liam, without issue, or lawful brothers or sisters, or the 


" issue of such, and also to have enabled the lessors of 


the plainiiff to support their title in the present ease as 
heirs at law, taking by descent the lands which belong 
to Levi Drake. Here is the great question, could Wm. 
Drake. if he was alive, claiming the landed estate of Levi 
be permitted to come into court, and prove dehors the act 
of 1802, that he was the father of the quandam bastard, 
Levi Edwards? 1 think he could not be heard to make 
such proof. And, as he could not, I think the lessors of the 
plaintiff who claim through him, cannot be permitted to 
do so; and if they could, the bare recognition of Levi by 
William, as his son, is not sufficient evidence of itself, 
to enable the lessors of the plaintiff to take the lands of 
Levi by descent. 

Judgment being entered accordingly, the plaintiff ap- 
pealed. 


The Attorney General, Badger, Devereux anid Mordecai, 
for the plaintiff. 


Winston, contra. 


Rurrin, Chief-Justice.—The title of the lessors of 
the plaintiff depends apon the effect of the private act of 
1802, which was given in evidence, and is set forth in the 
record. By it the names of several persons in no way 
connected with each other are changed. Among them, 
that of Levi Edwards is altered to Levi Drake. In the 
last section it is enacted, that the persons’described in 
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the first section, shall be legitimated and made capable 
to possess, inherit and enjoy by descent or otherwise, 
estate, real or personal, to all intents as if they had been 
born in lawful wedlock. — 

It is contended, that Levi Drake was thereby legiti- 
mated as the son of William Drake, and became capable 
of taking lands by descent from him, and again of trans- 
mitting such lands by descent, as if he had been the heir 
of William by the general law ; in which case the lessors 
of the plaintiff, as his heirs on the part of the father, 
will succeed to the premises in dispute. 

What may be the operation of such laws as that under 
consideration, as far as they contain a clear expression 
of the legislative will, it will be time enough to deter- 
mine, when an occasion shall arise which will render the 
decision necessary. This case calls only for a con- 
struction of this act. The question here, is not whether 
the intention of the Legislature as ascertained, shall be 
effectual ; but what was that intention ? 

Whether a statute be a public or a private one, if the 
terms in which itis couched be so vague as to convey no 
definite meaning to those whose duty it is to execute it, 
either ministerially or judicially, it is necessarily inope- 
rative. The law must remain as it was, unless that 
which professes to change it, be itself intelligible. But 
between the rules of construction applicable to statutes 
of a public and private character, there is a marked 
difference. It has been long established, and is founded 
on the soundest principles, and the legislative intention 
itself. A grievance which makes a new law of the for- 
mer kind necessary, is a general one. The grievance, 
the old law, and the defect in it, are known to the court, 
in common with the Legislature and other citizens ; and 
furnish the means of discovering the intention of the Le- 
gislature, notwithstanding a defective expression of it. 
When discovered, it is the duty of the court to suppress 
the evil, by advancing the remedy. But with private 
acts, it is entirely different. They do not relate to mat- 
ters of common concern; and therefore do not receive 
that cautious deliberation of the members of Assembly 
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Dic. 1833. which is bestowed on those touching the general welfare. 
Psaltis 4 Whatever may be the views of the agents who introduce 
v. such bills and procure their passage, the Legislature gene- 
Deaxe et al. rally must wish their intention to be judged of by their 
words; and that the grant to one citizen,and the restriction 
upon another, should be limited to the persons, the subjects 
and the extent therein plainly set down. No latitude of 
construction is admissible ; none such would be tolerated 
by the Legislature itself. No discretion is entrusted to 
the judiciary, for there is nothing to aid or inform their 
discretion. The court is ignorant of the evil to be reme- 
died, further than as it is declared in the act itself; 
and alike ignorant of other motives to the enactment.— 
A different rule Lhe defeat of the purposes of the act, would be as likely, 
prevails in con- ag their promotion and more so, by a departure from 
pa yr the letter of the instructions. A court cannot there- 
the latter are ne fore carry a private act by construction, beyond its 
ver extended be- ° a 
yond their words, Words, or a necessary implication from them. On the 
or a necessary contrary, there is an implication even against the most 
angen then general words, in favor of the right of those who are not 
strained in favor mentioned by name in the act. It is not intended that 
of those who are . 
not mentioned in ®#Y Others shall be concluded. Hence strangers are not 
them. bound by a private act, although there be no saving 
clause, (Barrington’s case, 8 Rep. 136, 2 Bl. Com. 345,) 
and it is regarded, both in its operation and construc- 
tion, in the light of conveyances deriving their effect from 
the common law. 
In the act before us William Drake is not named ; not 
even as the putative father of Levi, by way of recital.— 
Much less is Zevi declared in the enacting clause, to be 
jis heir. It is enacted, that he shall be legitimated ; 
but as the son of whom, the act is silent, that he shall be 


capable of inheriting, but from whom, does not appear. 


As far as this statute goes, it is as competent for him to - 


claim an inheritance from any other person, as from 
Where a pri- William Drake. There is nothing from which the re- 


sate act reaee’s motest inference of such an intendment can be drawn. 
particular person Nor can any evidence out of the act aid the plaintiff. 
a ot ‘P© This is the question of the construction of a statute.—- 
that ascent may When the operation of a Jaw depends upon the consent 
be given. But 
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of a person whose interests are affected by it; either by Dec. 1833. 
such consent heing necessary constitutionally to its effi- ti 
cacy, or by being a condition precedent to its taking ef _— 
fect, as collected from the act itself, it is necessarily com- D®4xx et al. 
petent to prove such assent. If the act prescribes the evidence that a 


mode in which the parties to be bound by it, or to take Perth Rap 


benefit by it, shall signify their consent, the evidence or subsequently 
must conform to the requisition of the statute. If it be oe rd 
silent, then any other evidence adequate to establish the extend its effect, 
fact will suffice. But evidence that a person procured vee Be Poon 
the act to be passed, or gave a subsequent assent to it, ted without say- 
will not make it an enactment of what it is not in itself. =o 
If William Drake wished Levi to be legitimated as his putative father 
son, and to that end prevailed on the Legislature to ge: a 
pass this law ; yet the law will not legitimate him as docs not legiti- 
his son, because to that extent the Legislature has not mate the bastard 
yielded to his wishes. It may be said, that such laws 
must then be always void, however express the enact- 

ments, upon the ground that the assent of the parties is 

necessary, if extrinsic evidence be not admissible or suf- 

ficient; for the recital of it in the statute, as a fact 


would not bind them. I have no doubt that such a re- 


‘cital is not conclusive ; for a private act even of the Eng- 


lish Parliament, with its plenary powers, partakes so 
much of the nature of a conveyance between parties, that 
it has been relieved against upon the ground of false 
suggestion and fraud. But I have as little doubt, that 
as to facts purporting to be stated in the act as occur- 
ring in the Legislature, every court must receive the 
act as importing verity, to the same extent that the re- 
cords of a court are evidence to the Legislature or an- 
other court, of the matters of fact transacted in the court, 
of which the record is the memorial. As to other reci- 
tals it would scem but a decent respect, though they be 
not conclusive, to treat them as true, until the contrary 
appear. But unquestionably, no evidence as to the mo- 
tives of the Legislature can be heard to give operation to, 
or take it from their acts; nor can the construction of 
even a deed, much less a record, and still less a statute 
be controlled by the proof of collateral facts. 
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I conclude therefore, that this act does in no degree 
alter the relation between Levi and William Drake, and 


v. that if the latter had died intestate, the former could not 

Draxx etal. have succeeded to his inheritances. But if he could, I 
An act legiti- do not perceive that the lessors of the plaintiff could 
mating # bastard have inherited from Levi. The act is altogether silent 


as to his putative 
father, does not 
render the colla- 
terals of the lat- 
ter capable of suc- 
ceeding to the 





as to desvents from him. It struck me at one time, that 
some meaning might be put on the act, by holding that 
it legitimated Levi as the son of his mother, being his 
known, parent and that it should be supported thus far, 
rather than make it altogether inoperative. Farther 
reflection compels me to yield even that position. Such 
a construction would invest Levi with the rights of a le- 
gitimate child under the act of 1799, (Rev. c. 522, and 
might thus interfere essentially, with the wishes of the 
mother in respect to her own property, and necessarily 
with the interests of her other children. Such an inter- 
ference is not to be presumed. The rules of construc- 
tion already alluded to, forbid the imputation of it to the 
Legislature, if their words are not so plain as to make it 
unavoidable. If the son had been thus expressly legiti- 
mated to one or both of his parents and declared capable of 
inheriting from them or either of them, the operation of * 
the act, upon its construction, must stop there. The char- 
acter of Levi, as to his capacity to take by descent from 
other persons, or to transmit by descent lands thus or 
otherwise acquired, is changed only so far as the act ex- 
presses it. In other respects and in reference to other | 
persons, he remained a bastard. It is impossible to suppose 
that the Legislature meant to alter the course of collat- 
eral successions, or to interfere with the limitations in 
wills and settlements. Such a supposition is perfectly 
incredible, when we refer to the public act of 1829, for 
the legitimation of bastard children. In that, the effect, 
and all the effects of legitimation, are plainly expressed 
and precisely limited. With respect to successions 
to preperty, the legitimative child is entitled to a 
distributive share of the personal estate, and to in- 
herit the real estate of his putative father, and to trans- 
mit the same lands in the course of descents, as if he had 
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been born in wedlock. But those claimed from him are Dec. 1833. 


not within the act, except as to lands inherited from the 
father to whom he is legitimated. As to all other prop- 
erty, the rights of other persons are the same as if he 
had not been legitimated. Whilst the Legislature is 
thus careful in framing the provisions of a statute ex- 
tending to the whole community, and limiting the effect 
of legitimation thus narrowly, it would be an outrage upon 
that body, to impute to them an intention by a private 
act, couched in general and ambiguous words, to change 
the course of succession in a particular family, further 
than is declared explicitly, or to bind members of that 
family who are not named. 

I entertain the opinion therefore, that the act of 1802, 
is in itself altogether inoperative, except so far as it al- 
tered the names of the persons mentioned in it. Levi 
Drake took as a purchaser under William’s will, and the 
lessors of the plaintiff are not his heirs. 


Per CurtaM—JUDGMENT AFFIRMED. 
= 9B Bene 


MarGaret GILLEsPIE v. Isaac Hymans, adm’r. 


A widow when her husband dies intestate, must, under the act of 1796, 
( Rev. c. 469,) file her petition for a year’s support at the term of the 
county court, when letters of administration upon his estate are taken 
out. 


This wasa Pertrrron by the plaintiff for a year’s sup- 
port out of the estate of her husband, the intestate of the 
defendant, 

The intestate died in January, 1829 ; no application 


| was made by the plaintiff for administration upon his 
J estate, at the next County Court. The defendant took 


out letters of administration in February, 1831, and the 
petition was filed in February, 1833. 

His Honor Judge Norwoop. at Mecklenburg, on the 
last Circuit. dismissed the petition, because the plain- 
tiff had not filed it at the term of the County Court, 
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next succeeding the grant of administration to the de- 
fendant; From this order the plaintiff appealed. 


Iredell and Devereux for the plaintiff. 
No counsel appeared for the defendant. 


Gaston, Judge.—Before the psssing of the act of 
1796, (Rev. c. 469,) a widow had no further claim upon 
the personal estate of her husband dying intestate than 
toadistributive share. Thatact authorised the widow to 
take into her possession all the personal estate of such 
intestate, and to use so much of the crop, stock and pro- 
visions then on hand, as might be absolutely necessary 
for herself and family, until letters of administration 
should be granted, and made it her duty to apply for ad- 
ministration at the first term of the County Court suc- 
ceeding his death. This act further enacted that at the 
term when such administration was granted, it should 
be lawful for the widow by petition, in the mode therein 
pointed out, to obtain an allotment of such part of the 
crop, stock and provisions of her husband’s estate, as 
might be necessary and adequate for the support of her- 
self and family for one year. Theact of 1813, (Rev. c. 
858,) provided that in case there was not on, hand a crop 
stock and provisions, out of which a sufficient provision 
could be made, the widow might have the value of a year’s 
provision assessed tobe paid by the administrator out of the 
assets of the intestate. By the act of 1824, (Rev. c. 1244,) it 
is declared that the widow of an intestate husband shall be 
entitled in addition to the years allowance, to one bed 
and furniture, and a wheel and one pair of cards, if such 
are to be found among the chattels of the deceased ; and 
by an act of 1827, (c. 12,) a widow dissenting from the 
will of her husband, is placed in the same situation with 
respect to the years provision, as if her husband had died 
intestate. The last act on the subject, that of 1832, (¢ 
20,) authorises the widow to apply for this provision be- 
fore an administrator is appointed, and permits it to be 
made by an allotment of specific articles of personal 
property, (other than negroes,) or of debts duo the in- 
testate. 














SUPREME COURT OF NORTH-CAROLINA. 121 


It is stated in this case that James Gillespie died intes- Dc. 1833. 
tate, in January, 1829, that no application was made by peti 
the petitioner, his widew, for administration at the term a 
next suceeding his death ; that the defendant obtained Hass. 
letters of administration at February Term, 1831, and 
that the petitioner made her application for a years al- 
lowance at February Term, 1833. Upon these facts, 
the Superior Court dismissed the petition, and we are of 
opinion that this dismission was right. . 

The first act on this subject expressly limits the applica- 
tion to the term at which administration is granted, and 
there is not a clause nor expression in any of the subse- 
quent acts, from which can be collected an intention on 
the part of the Legislature to permit such application to 
be made afterwarids, unless it may be in the case where Wh 

‘ 2 ether a wi- 
the widow has dissented from her husband’s will. In dow who has dis- 
that case perhaps, for it is not necessary now to decide — = a 
the point, she may be in time if she file her petition at cannot file her 
the term at which she dissents, which by the law, must sem ry +o 
be within six months after the probate of the will.— time of entering 
Where the words of the statute are so explicit we should > dissent. Qu? 
hesitate long in adopting a construction which departed 
from them. But in fact there are several strong rea- 
sons to require from the court the interpretation which 
the words call for. The design of the Legislature was 
to secure to the widow, if it could be done, the means of 
subsistence for herself and her family during the first 
year of her destitution. For this purpose, the first sta- 
tute permitted these means of subsistence to be taken on- 
ly out of the crop, stock, and provisions on hand at her 
husband’s death, which otherwise it would be the duty 
of the administrator to sell. And although the subse- 
quent statutes, where the means of subsistence were not 
on hand, authorised an allowance to be made out of oth- 
ers, or out of the personal estate generally, those subse- 
quent enactments were all in the spirit of the first act, 
to support the widow during the first year. The first 
act directs the allowance made, to be returned in the in- 
ventory by the administrator, and we Know it his duty 
to return this inventory at the first court after he ad- 

Von. IV. 16 
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ministers. All the acts contemplate this allowance to 
have priority over debts of every description, and it is 
therefore indispensable that the administrator should 
know what is its amount before he can be compelled to 
plead to the suit of a creditor. No one can anticipate the 
confusion which might arise, or the injustice which might 
be done to the creditors, or the administrator, or the next 
of kin, if the widow might be permitted to defer her ap- 
plication for aa indefinite period. Nor can there well 
be any hardship on the widow by adhering to the obvi- 
ous meaning of the acts. She has a right to administer 
in preference to any other person. Administration can- 
not rightfully be taken out by another person without 
notice toher. If she administers, of course it must be 
her own fault if she does not ask for this allowance.— 
When she declines to administer, on being informed that 
another person will apply for letters, it is a matter of 
course if she desires it, to have the order made, and her 
personal attendance even is unnecessary, 

It is the opinion of this court that the judgment of the 
Superior Court be ailirmed. 


Per Cur1amM—JUDGMENT AFFIRMED. 
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Cuarites Harcuer v. Jounn McMorine. 


Promissory notes made out of this state, and payable where made, are within the 
acts of 1762 and 1786, (Rev. c. 70 and 248,) rendering certain securi- 
ties negotiable ; and endorsers of them are charged under the act of 1827, 
c. 2 as sureties, without notice of non-payment by the maker. 


AssuMpsIT upon the endorsement of a single bill, or 
promissory note under seal, made by 4sa and Isaiah 
Rogerson in Virginia, payable at a bank in that State, 
to the defendant, and by him in this State, endorsed to 
the plaintiff. 








tir 
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At the trial at Gates, on the last Circuit, the only 
question was, whether the defendant was entitled to no- 
tice of non-payment by the obligors. 

His Honor Judge SeEaweE zt held, that as the endorse- 
ment was made in North-Carolina, it was to be govern- 
ed by the laws of this State; and as by the act of 1827, 
c. 2 the endorser was made a surety and liable as a co- 


_ obligor, notice of nonpayment need not be given to him. 


A verdict was taken for the plaintiff, and the defendant 
appealed. 
Kinney for the defendant. 


Tredell, contra, 


Gaston, Judge.—After stating the ease as above, 
proceeded: 

The counsel for the appellant contends that the note 
having been executed in Virginia, for the payment of 
money there, the law of Virginia, and not that of North- 
Carolina furnishes the rule for ascertaining the liability 
of the makers ; that the engagement of the endorser being 
subsidiary to, and dependant on that of the makers, the 
endorsement, although made in this State, must be inter- 
preted also by the same law; and from these proposi- 
tions, he infers as a necessary consequence, that the 
judge erred in applying to this case, the enactments of 
our Statute of 1827. The first proposition is undenia- 
ble. The law of the place where a contract was made 
furnishes in general the rule for its exposition. But 
when it appears from the nature of the contract that 
the parties had reference to the law of another State, 
the law thus referred to, furnishes the rule for ascer- 
taining their intent, and of course for expounding the 
contract. The note having been made in Virginia, and 
promising the payment of money in Virginia, the law 
of Virginia, if different from that of North-Carolina, 
must be regarded by us as determining the liability of 
the makers. But the court does not accede to the se- 
cond proposition, in the sense in which it is understood 
and urged by the defendants counsel. It is true that 
the engagement of an endorser is to a certain extent 
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The law of the 
place when a note 
is payable deter- 
mines what isa 
default by the ma- 
ker. But the 
contract of the 
endorser is regu- 
lated by that of 
the country when 
the endorsement 
is made. 
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subsidiary to, and dependent on the engagement of the 
maker of a negotiable note. It binds the endorser to 
the performance of certain duties in the event of a fail- 
ure of the maker to comply with his engagement. When- 
ever therefore, the question arises in an action against 
an endorser, whether there has been a default in the ma- 
ker, the law which expounds the contract of the maker 
must be referred to, in order to determine this question. 
If the maker was bound by that law to pay on the day 
named in the note, a non-payment on that day is a de- 
fault. If he was entitled by that law to certain days 
of grace, there is no default until after the expiration of 
the time of grace. But the contract of an endorser ac- 
cording to the mercantile law, is a distinct contract from 
that of the maker. The engagement of the maker, like 
that of the acceptor of a bill of exchange, is an absolute 
promise to pay the sum named in the instrument, accor- 
ding to its legal meaning. The engagement of the en- 
dorser, like that of the drawer of a bill of exchange, is not 
a promise to pay the money at the time and place men- 
tioned in the instrument, but an undertaking in case the 


money be not thus paid by him who has stipulated to pay | 


it, to indemnify the endorser against this disappointment. 


| When therefore a note is endorsed in a different country 





from that in which it was made, or the money promised 
to be paid, the contract of the endorser referring to. the 
law of no other country for its performance, must be in- 
terpreted by the law of the place where the endorsement 
was made—that law determines the nature and ex- 
tent of his liability. 

But it is further contended on the part of the appel- 
lant, that the judge erred in applying to this case the 
enactments of the act of 1827, because that act does 
not embrace within its provisions endorsements made in 
in our State, of notes executed without, and payable with- 
out the State. The act is in these words: “When any 
‘* bill, bond or promissory note made negotiable by the 
‘« act passed in the year 1762, entitled ‘an act for the 
“more easy recovery of money due upon promissory 
‘* notes, and to render such notes negotiable, and by the 
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‘act passed in the year 1786, entitled ‘an act to make Dec. 1838 


«‘ the securities therein named negotiable,’ shall be endors- 
«ed after the first day of May next—such endorsment, 
‘unless it be otherwise plainly expressed therein, shal 
« pender said endorser, or endorsers liable as surety, or 
“sureties to any holder of such bill, bond or promis- 
“sory note. Provided that nothing herein contained 
shall in any respect apply to bills of exchange inland 
“or foreign.” The act of 1762 here referred to, after 
reciting that ‘* promisory notes are of great utility as 
« well to merchants as others,” and that there is ‘ no 
‘method of recovering money specified in such notes by 
“any act of assembly in force in the (then) province,” 
for remedy thereof enacts, that upon all notes signed by 
any person promising the payment of money to any oth- 
er person or order, the money mentioned in such note, 
shall be construed to be by virtue thereof due to such 
person to whom the same is made payble ; that such note 
may be assignable over in like manner as inland bills of 
exchange are by custom of merchants in England ; that 
the payee or payees may maintain an action for the same 
as they might upon such bill of exchange; and that the 
assignee of such note may maintain an action against 
the person or persons who shall have signed or have en- 
dorsed the same, as in cases of inland bills of exchange. 
The other act referred to, that of 1786, recites that + it 
would contribute to the convenience of merchants, tra- 
ders and other inhabitants in the interchange of proper- 
ty which traffic makes necessary, that bills, bonds and 
notes, as well those without, as those with seal, should be 
made negotiable,” and then enacts that all bills, bonds 
and notes for money as well those with, as those without 
seal, those which are not expressed to be payable to or- 
der and for value received, as those which are so ex- 
pressed, shall be held and deemed to be negotiable; 
and the interest and property therein shall be transfer- 
able by endorsement in the same manner, and under the 
same rules as promissory notes have been, and that the 
endorser may have his action thereon in his proper name, 
as suits have been maintained by endorsers of promissory 
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out the State, and not stipulating for the payment of 
money within it, are rendered negotiable here. within the 
purview of these acts? It is highly important to the 
community, and especially to the mercantile part of it, 
that all doubts which may exist on this question should, 
if possible, be removed. The enacting words of these 
statutes are unquestionably comprehensive enough to 
embrace notes wherever made, or wherever payable.— 
The first speaks of all notes signed by any person pro- 
mising the payment of money to any other person, and 
the second of all bills, bonds and notes for the payment 
of money. There is no reason furnished by. the pream- 
bles of the acts, or by any of their enactments, to induce 
a belief that these comprehensive words should receive 
a restricted interpretation. The preamble to the first 
recognizes the great utility of promissory notes to mer- 
chants and others, and the second declares the convic- 
tion of the Legislature that the convenience of the coun- 
try, and the extension of its traffic, required that bonds 
as well as notes should be rendered negotiable. The ob- 
ject of both acts is to promote the circulation of ne- 
gotiable paper, by furnishing to the holders, remedies 
in their own names against al] responsible upon it. To 
deny these remedies upon all paper not executed here, 
or not made payable here, would be to abridge, to cramp 
and to discourage this medium for the interchange of 
property, to the injury of the mercantile and trading 
part of the community. All acquainted with the histo- 
ry of bills of exchange and of promissory notes, know. 
that there was a long struggle on the part of the mer- 
chants, to give the freest circulation to these instruments 
of mercantile credit, against the technical rules of law 
forbidding the assignment of choses in action, in which 
struggle they partially succeeded by the force of cus- 
tom, and more fully by the help of positive legislative 
enactments. The acts now under consideration evince 
a strong desire in the Legislature to take part with the 
mercantile community against these technicalities, and 
those who expound the acts would. be bad interpreters 
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of legislative action, if they narrowed the range of plain 
words to counteract this desire. The conclusion to 
which this reasoning conducts us, is, that the acts of 
1762 and 1786 were intended to render negotiable here, 
all notes and bonds wherever made, or wherever payable. 
We are much strengthed in this conclusion by an adjudica- 
tion made in England on the statute of 3d and 4th Anne c. 9, 
(of which the act of 1762 is almost a verbal copy,) and 
which is believed to be decisive on the construction of 
that statute. In the case of Milne v. Graham, €8 Eng. 
C. L. R. 57,) where an action was brought in England, 
by the endorsee, against the maker of a promissory note 
made in Scotland, it was objected that this action could 
not be maintained, because the note was not made in 
England, and it was insisted that this statute only con- 
templated inland promissory notes. The objection 
being overruled, and the plaintiff having obtained a ver- 
dict, a new trial was moved for, but refused by the 
court of King’s Bench. The judges declared the case 
to be both within the words and the spirit of the statute 
of Anne. Within the words, for they comprehended ‘all 
notes,” and within the spirit, for the act was made for 
the advancement of trade, and it was for the advantage 
of commerce that foreign as well as inland notes should 
be negotiable. We hold then, that the note given by 
the Rogersons to the defendant was negotiable here, un- 
der our acts of 1762 and 1786, and that our act of 1827 
applies to every note so made negotiable. 

We have doubted whether the case did not present an- 
other question for our consideration. The act of 1827 
having declared that an endorser shall he liable as sure- 
ty, dispenses with that notice which theretofore was ne- 
cessary by the mercantile law, to charge him as endor- 
ser. But it may be asked whether he can be sued as 
though he had joined with the maker in the execution of 
the note, or must he not be sued upon an engagement as 
surety for another, to pay in the event of default of the 
principal debtor? If the latter course must be pursued, 
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sable pre-requisite to every action brought upon a con- 
ditional and secondary promise, to be liable upon an- 
other’s failure? But we shall not here enter upon this 
enquiry, for on examination of the case stated we do not 
perceive, nor have we any reason to believe, that any 
such question was raised below. Indeed the counsel 
for the appellant has very candidly admitted that it was 
not. The controversy clearly was, whether the note 
having been executed in Virginia for the payment of 
money tere, the endorser was liable under our act of 
1827. If the defendant had objected that a demand up- 
on him, before the institution of the suit was necessary, 
this objection ought to have been distinctly stated; and 
we must understand the language of the judge, as ap- 
plicable to the matter then controverted. 


Per CurtaM—JUDGMENT AFFIRMED. 
8 @ Ot 


Doe ex dem Joun Ricks v. Henry Btounr. 


Where a judgment was obtained against an infant heir by sci fa. under the 
.act of 1789, (ev. c.311,) with a stay of execution for one year, du- 
ring which another creditor commenced suit, and obtained judgment against 
the heir on a bond of his ancestor, and issued a fi. fa. before the expira- 
tion of the stay. It was held that a purchaser under it had a better title 
than one under a f. fa, afterwards issued upon the first judgment. 


EsectMeEnt for two lots in the town of Nashville. On 
the Spring Circuit of 1830, at Nash, before Norwoop, 
Judge, a verdict was taken for the plaintiff subject to 
the opinion of the court, upon the following facts: 

Both parties claimed under Athelston Anderson, who 
died in August, 1826. The title of the plaintiff was as 
follows: one dsael Vick brought suit against the admin- 
istrator of Anderson, returnable to the February term, 
1827, of Nash County Court, at the return term the ad- 
ministrator pleaded plene administravit, and the plaintiff 
in his replication admitted the plea and prayed judgment 
for his debt, which was entered. ‘I'wo writs of scire fa- 
cias issued upon this judgment returnable to the ensuing 
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term of the court, one to Dolphin Anderson, a brother of Dee 1833. 


Athelston, and the other to Thomas P. and Mary Ander- 
son, children of a deceased brother, who were the heirs 
of Athelston. The last mentioned writ only was return- 
ed, and at May term, 1827, final judgment was entered 
against all the heirs of 4. 4. with a stay of execution 
for twelve months, Fhomas and Mary Anderson being 
infants. On the 12th of November, 1826, one John Al- 
ston sued out a warrant against the administrator of 4. 
4. for whom the plea of fully administered was found, 
and on the 26th of December, 1826, an execution issued 
which was, on the 12th of January, 1827, levied upon 
the lots in dispute. ‘This levy was returned into the 
County Court at the ensuing February Term, and upon 
it writs of scire fucias issued, which were in all respects 
similar to those issued in Viek’s, and upon which similar 
judgments were entered at May term, 1827. ‘There was 
another judgment in all respects similar to the last, upon 
process commenced by the lessor of the plaintiff. Writs of 
fi. fa. upon these judgments, issued from May term, 1828, 
under which the lots in dispute were sold by the sheriff, 
and purchased by the lessor of the plaintiff. 

The defendant claimed title, Ist, to a moiety under a 
deed from Dolphin Anderson the brother of Athelston, da-* 
ted September 19th, 1826, before process had been sued 
out against him as heir. 

2d. Under a deed from one Peyton R. Hammonds. It 
was stated in respect to this last deed, that Hammonds 
and 4. 4. being partners in trade as tavern keepers, in 
May, 1825, purchased the lots in dispute, and took a 
conveyance to them jointly in fee. The deed did not up- 
on its face express that the conveyance was made to them 
as partners, neither was the existence of the partnership 
noticed in it. But the promises were held and used by 
them as partners, for the transaction of their partnership 
businesss. This deed was dated in May, 1827, and by 
it Hammonds, as surviving partner, conveyed both the lots 
to-the defendant. 

3d.One David Ricks on the 7th of March, 1827, sued out 
awrit in debt against Dolphin, Thomas and Mary dnder- 
Von. IV. 17 
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Dec. 1853. son, upon a bond debt of their ancestor Athelston, in which 


title of land pur- 
chased by part- 
enrs, but which is 
not conveyed to 
them as partners, 
survives under 

the act of 1784, 


or descends to the 
heir of the de- 
ceased partner, 


his heirs were bound, returnable to May term, 1827, of 
Nash County Court—this writ was executed upon Dol- 
phin, and an alias awarded as to the other defendants, 
which was executed. Final judgment in this suit was 
rendered at November term, 1627, upon which a fi. fa. 
issued returnable to the ensuing February term, under 
which the defendant purchased. Upon these facts his 
Honor set aside the verdict, and directed a non-suit to be 
entered, and the plaintiff appealed. 

The case was argued at two former terms, first by Seawell 
for the plaintiff; and Gaston and Devereux for the de- 
fendant; and afterwards by the Attorney-General for 
the plaintiff, and Badger contra. 


Rurrin, Chief-Justice.—The deed of Hammonds 
passed to the defendant, at the least, the title to one 
moiety of the premises in dispute. Whether under the 
act of 1784, (Rev. c. 204, § 6,) it passes the whole as 
contended by the counsel for the defendant; or whether 
the joint business of those persons, is such trade, com- 
merce, work, or manufacture, as is within the act; or 
whether the purposes must appear in the deed, or arti- 
cles of copartnership. or may be otherwise shown; are 
questions of such magnitude, as to prevent the Court 
from expressing an opinion on them, without full de- 
liberation, and until it shall be called for, as indispen- 
sable to the decision of a cause, 

The deed of Dolphin Anderson to the defendant, was 
made before process sued in any of the actions stated 
in the record, and is effectual to vest in the defendant 
one undivided half part of the other moiety ; which, for 
the purposes of the present case, is supposed to have de- 
scended from Athelstun Anderson. 

The question is thus reduced to this: which of the 
parties has the better title to the remaining fourth part, 
which descended to the two infant heirs, the children of 
a deceased brother of the intestate? 

His Honor then stated the facts as above and proceed- 
ed as follows : 

The argument for the plaintiff is, that the plaintiffs 
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under whose executions his lessor purchased, had liens 
prior to that created by Ricks’ judgment and execution, 
and therefore that the sheriff’s sale and decd to him, con- 
veyed the title. . 

It is undoubtedly the principle of the doctrine of lien, 
that it gives a preferable right of satisfaction out of the 
thing bound by it, unless it be lost by the laches of the 
person entitled to it, or in itself is defective as against 
some other person, whose rights and acts discharge the 
subject from it. If the lien be absolute, and extend to 
all persons, the property is bound by it conclusively, 
and into whose hands soever it may go, it is cum onere. 
Such is in England, the effect on lands, of a judgment 
on which an elegit can be issued. It binds the land 
against alienation by the defendant, and also adheres to 
it in preference to a subsequent lien created by a second 
judgment,on which execution had been executed; provided 
the first judgment creditor be not guilty oflaches. Itis not 
there held to be laches, for the creditor in the first judg 
ment to withhold his execution, until another creditor 
has extended the land. The lien is lost only by such 
delay as prevents the issuing of the elegit at all. When 
thus displaced a second judgment creditor can safely 
proceed on his. But the lien on chattels is very differ- 
ent. The judgment creates none against any body: 
and the execution forms a lien, differing in its original 


continuance, as against different persons. Against the: 


debtor himself and his alienees, at common law the fi. fa. 
operated from its test, so as to avoid an alienation ; and 
this, not only in favor of the writ, of which the test was 
anterior to the alienation, but of those issued subsequent- 
ly, provided they purported to be founded on the first, 
and to be in continuation of it. But between creditors, 
the first lost his lien, or rather, never acquired it, if he 
delayed suing execution until, as some suppose, anoth- 
er creditor had sued his, and delivered it to.the officer: 
or, as others suppose, until the second had his executed ; 
and even if the first sued execution, and delayed proceed- 
ing on it, his lien was dislodged in favor of the lien of a 
These observa- 
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Dic. 1833. tions do not apply directly to the question we are con- 
ali sidering: but they are nevertheless considered useful 
.. as tending to a clearer understanding of what is meant 
Buoust. by the term lien, in reference to the rights of the gene- 


ral owner of the subject to which a lien attaches, and of 


the rights of several persons asserting distinct and con- 


flicting liens on that subject. 

It is here insisted, that the creditors under whose exc- 
cutions the lessor of the plaintiff purchased, had the pri- 
or liens; first, from suing the first process; and if 
not, then secondly, from obtaining the first judgments. 

As - the heir, It is granted, that as against the heir, and a purchaser 
? viim, the reat £0M him by the third section of the act of 1789. (Rev. 
assets are bound ¢. $11,) (which is in affirmance of the common law, ) the 
/ dy anaes land is bound from the bringing of the action; anda for- 

tiort by judgment rendered. But whether one judgment 

But to th ° a * ° ‘ P 
a di under Dinds it in like manner, against another judgment and 
judgments in all execution sued thercon, is a different question, and de- 
ie nek Gos pends upon different principles. If enforced by elegil, 
issued, the rule the judgment is a lien on one half of the Jands which 
= to be diff- the debior had at the time it was rendered, by statute of 

Westminster 2 (c. 18.) and a judgment against the heir 
on the bond of the ancestor, was at common law, against 
all the lands descended, of which the heir was seised at 
the time of action brought. (Harbert’s case, 3 Co. Rep- 
12.) But in all ‘these instances there was no sale of 
: a an elegit the land. The creditors themselves are put into pos- 
i Gisplacing 2" session, to hold until their debts shall be satisfied by the 
der a junior judg- annual value assessed upon inquisition. If a creditor 
ment, does noth- i . 
on semeune under a junior judgment have the first extent, he is not 
- — of injured by yielding to the preferable lien of a prior 
t ter. ° : ° : 
— judgment; that is, he does not lose his debt. His satis- 
Peay 44 a faction is postponed ; that is all. When he who has 
t . : ° 
cieianeaine the preference is satisfied by perception of the profits, 
a fi. fa- upon @ the other may enter again. Not so when the execution 


is divested by a Commands a sale out and out. The interest of third 


sale under an el- persons, purchasers, must then be considered. If dor- 
mant liens can be asserted against them, and enforced 
by sale, their purchase money is a total loss. Hence, 
while it was admitted in this State, that lands were 


der. 
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bound by judgment, notwithstanding the statute, 5 Dee. 1883. 
Geo. 1K. (c. 7.) gave the writ of fi. fa. against them, it oe 
was yet only held, “that it was in this wise only—it . 
hinders the debtor from disposing of the land himself; 3+°s7- 

but ifa fi. fa. issue upon a subsequent judgment, and 

the sheriff sell the lands under it, the title of the vendee | The case “t 
cannot ever ‘afterwards be defeated—it is valid for eve- jay. 72.) ap- 
ry purpose,"*—(Den on dem. Bell v. Hill, 1 Hay. Rep. Proved. 

72, 95.) The question was most elaborately argued in 
that case, and the whole learning and law of the lien of 
a judgment and elegit pressed on the court ; and the ques- 
tion was betweeen persons claiming as purchasers un- 
der an elder and a younger judgment, and decided in 
favor of the latter, upon the sole ground, that he was 
the first purchaser. Since that day the rule then laid From thatcase, 
. down has never been questioned, as far at least as re- rch nag in 
spects the title of the purchaser. Upon the principle ing sales of land 
of that case, and the words used by the court, such a i a Pye. 
purchase would be sustained, although a writ of elegit an extent will not 
should afterwards issue on the prior judgment. The poling lie = ob 
title, it is declared, passes to the first vendec, and can- purchaser undera 
not ever be defeated, but is valid for every purpose.— Juror judgment. 
If the necessity of supporting sales, upon the ground that 

otherwise none will buy under execution, as derived from 

the operation of executions on chattels, induce the courts 

to apply the same rule to sales of land to one purpose, it 

might be expected to do so to every one. ‘The interest 

of the first purchaser should be as much protected against 

the disturbance of an elegit, as against eviction by asub-  Andifsoit fol- 
sequent absolute sale. If this be true, it would seem to 0 oe 
follow, that the statute of Geo. IT altered the law, not only 5th Geo. Z/, sub- 
by giving a new writ of fiert facias against lands, but wack 2 
by abolishing the former execution by elegil, or at least bolished the exe- 
impairing the ancient operation as against a junior a 
judgment. ‘The question has never arisen in the courts _ The case of 
of this State, for if the right of the elegit still exists (3 Murph. 13, 
here, it has very rarely been acted on. Ihave never known commented upon 
or heard of that writ being actually sued. In Jones v. — 1. 
Emmonds, (S Murph. 43,) it seems to be taken for grant- 


«i that it may be resorted to ; and if it be, that it binds 
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Dec. 1833. the lands of which the defendant was seised at the time 
“ho of the judgment. This observation was entirely inci- 
v. dental and not relevant to the point to be decided. It 
Broust. likewise leaves it as a question, against whom does it so 
bind ? is it the party and a purchaser from him ? or is 
it another judgment creditor and a purchaser under his fie- 
ri facias? The decision of those questions is not called for 
in this case ; as neither of these parties claim under an ele- 
git. The case of Jones v. Edmonds does however conclusive- 
ly establish, that the judgment as such does not bind land, 
and iftheplaintiff sues a fieri facias, the land is bound, as 
The case of Chattels, by the writof execution, and by that alone ; and 
© Becks 300) this as against a purchaser from the debtor. Much more 
approved. Strong is the claim of the purchaser under another exe- 
cution. There.is another case in which the effect of a 
purchase at sheriff’s sale, as displacing a previous lien 
there acknowledged to exist, is exhibited in a remarka- 
ble manner. In Green v. Johnson, (2 Hawks 309,) the 
majority of the court held, that afi. fa. of older test, shall 
be satisfied before a younger one first delivered to the 
sheriff, contrary to what had before been generally 
understood to be the law. But it is unequivocally ad- 
mitted by both of the Judges who made that decision, 
In this state tt the purchaser had at all events a good title to the 
ihe rules of the land, and also that the creditor in the execution of the 
or eae rg later test, should retain the money if paid over to him by 
upon chattels, has the sheriff, although such payment and sale had been 
been extended to cince the test of the elder writ, but before its delivery. 
land when sought fi ‘nll ae 
to be subjectedby From this train of decisions, it is apparent, that the rule 
that wee. of the common law as to the lien on personal chattels by the 
And after the fieri facias is completely incorporated into our law, regula- 
p daly ye ting the lien upon lands, when proceeded against by the 
lien of another is same writ. Itis true that the creditor in the prior execution 
aoe 4 og is frequently postponed, upon the ground of a fraudulent 
the application of or negligent delay, to a creditor in a junior execution, 
- —— who adopts the straight forward course of selling imme- 
In all cases the diately. But that question is necessarily confined to 
whee cases in which the officer has both executions at the day. 
ed, of sale, and to a contest between the creditors, or with 


the sheriff for the money. As to the continuing lien of 
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the judgment and execution on the property itself, after 
a sale upon another execution, the great and moving con- 
sideration with the courts is, the protection of the purcha- 
ser. This is not founded merely upon the rights of the 
creditor under whose execution he purchased, as being 
entitled to the first satisfaction, because he first deliver- 
ed his writ. The rule was the same long before the sta- 
tute, 29 Car. IT; and rests upon public policy, that pur- 
chasers at sales under process of the law should be safe, 
because they get no covenants on which they can rely. 
It is so laid down by Lord Holt in Smallcomb v. Buck- 
ingham, (1 Ld. Raym. 251,) and by Lord Coke in Man- 
ning’s case (8 Rep. 9.) 

Does a judgment and execution against an heir differ 
in this respect from those against persons for their own 
debts ? 

We do not now mean to extend our enquiry beyond the 
case, into the effect of such a judgment, on which an elegi¢ 
has been sued, by both or one of the creditors. Both cred- 
itors here proceeded by fieri facias. The principle is as 
applicable to this, as to other cases. It is that the first 
purchaser shall be protected. It is said however, that 
the writ of fiert facias against an heir, following the judg- 
ment, is express in its mandate to sell the land descend- 
ed, which the heir had when the original was purchased ; 
and that in our law, the whole process is strictly and 
exclusively in rem: whereas this execution in other ca- 
ses, has no reference to the judgment, nor the estate the 
debtor then had ; but only to its own test ;—upon this 
ground a specific lien is asserted on the lands in the hands 
of the heir ; which cannot be displaced otherwise than 
by satisfaction. It is true, there is the difference sug- 
gested between the process upon a judgment against the 
heir, and against one for his own debt. But the infer- 
ence claimed does not follow. For the relation of the 
fieri facias is, in every case, to its test, and to that extent 
the lien is as conclusive as that of one against the heir 
can be on the estate held by himat the time of the judg- 
ment or suit against him. Yet we have seen that the lien 
of the fi. fa. has not vigor te stand against a sale, poste- 
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rior to its test, under a junior execution executed. There 
is nothing then in the terms of the judgment or execution : 
for they cannot be more effectual to this end than the fi. 
fa. is by operation of law, as far as that operation is re- 
trospective. The question recurs in cach case, what 
alienation is to be overreached by it? ‘To me it seems 
that every reason upon which, in any case, the law strips 
the lien of an execution from property sold under anoth- 
cr execution, equally demands it in every case. Ordi- 
narily the creditor in the first judgment may obtain the 
first execution. If the right to the first satisfaction does 
not depend upon the commencement of the suits, it is the 
fault of him who gets the first judgment, and his fault on- 
ly, that he does not get immediately the fruit of his judg- 
ment by execution; and if he stands by, until another 
sells upon a judgment for a debt against his deceased 
debtor, he ought not to fare better than if the debtor 
were a living one. 

In the Bank of Newbern v. Stanly and Jones, (ante 2 
vol. p. 476,) it was not intimated at the bar, nor surmised 
by the court, that the creditors had liens referable to the 
date of their judgments, or the commencement of their 
suits. It was understood on all sides, that the pre- 
ference depended upon the executions. Both judg- 
ments were there rendered at the same term, and it did 
not appear which creditor first took process against the 
heir. Consequently if there had been a licen independ- 
ent of that by execution, all the rules must have been dis- 
charged at once. But the rule on the clerk to issue the 
execution of the Bank was made absolute. 

But it is urged here that the creditors were not*guil- 
ty of laches, for the execution was staid by the law, and 
was sued out as soon as the party could. 

It is assumed in that position, that the act of 1789 
prohibits the issuing an execution against heirs, of whom 
one is an infant. The contrary was decided in Bank of 
Newbern v. Stanley and Jones, (ubi supra;) and as 


The opinionof Dolphin Anderson was an adult, the plaintiff might, and 


HENDERSON, 
Chief-Justice, 
that the proviso 


therefore ought to have sued out his writ, and delivered 
it to the sheriff, which would have given notice to other 











SUPREME COURT OF NORTH-CAROLINA. 137 


creditors and purchasers of his prior lien, Butas Dolphin Dec. 1833, 
Anderson was not served with process, and for that rea- — 
son the judgment may be considered a nullity as against v. 
him, it would remain to be inquired, whether the actof 1789 Burst 
does direct a suspension of execution generally against to the last section 
infant heirs. In the case just cited, Chief-Justice Hen- ir gn 
DERSON expressed the opinion, that the proviso in the ons against infant 
last section was to be restrained to cases where a guar- pee rahi 0 
dian had sold the estate of the infant, as provided for in the guardian has 
the previous part of the section. The construction gen- eo + 
erally received however, has been, that all casesof judg- the debt, is proba- 
ments on scire facius agaiast infant heirs are embraced ; oy comeat, 
and that it was intended to give the guard®an an oppor- 
tunity of selling his wards estate after the scire facias sued, 
of which the guardian would have notice by service on 
himself. ‘To this opinion upon consideration of the whole 
act, I confess my mind inclines ; though [ am by no 
means confident: For the act is so badly framed, that 
any construction must be but conjectural, at best. 

Yet this is certain: That it is not a general provis- ,, 
. S : so utatallevents , 
ion, extending to all suits against infant heirs, but only that proviso ex- 
to those by scire facias. The words so limit it. There pee ya | 
was no reason for the provision, in respect to the action sz. not to those nm 


of debt ; for by the common law a larger and much more a Bow! a... 
beneficial privilege is given to an heir within age, that tor. 
of pleading his non-age, and praying the parol may 
demur. 

The creditor by judgment on scire facias has no just 
cause of complaint against the law, if he lose a prefer- 
ence which he might have from mere priority of judg- 
ment, by the suspension of his execution by operation of 
law. If his debt be due by specialty in which the heir 
is bound, he has his choice of the remedies at the common 
law, and under the statute; and it is his own fault to 
elect that one, on which he cannot have immediate exe- 
cution. If the debt be one which can only be recovered 
from the heir under the statute, he must take the remedy 
thereby given, with all its imperfections and inconveni- 
ences. The Legislature intended to give additional re- 
medies against heirs, and not to take away those before 
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existing ; and it is not unreasonable thata creditor who is 
seen, from the terms of his contract, to have looked ori- 
ginally to the heir, should have the benefit of his higher 
security. There is nothing to restrain such a creditor 
from selling; and if he does sell, the purchaser for the 
reasons already given, acquires a valid title. 

But it is insisted, that the lien is to be carried even 
farther back than the judgment: to the commencement 
of a suit; under the third section of the act of 1789. 

To this it may be answered, in the first place, that if 
this were true, it would not help the plaintiff. The case 
states that David Ricks commenced his action of debt on 
the 7th day of March, 1827. The plaintiffs under whose 
execution the lessor of the plaintiff claims, issued writs 
of scire facias returnable to May term of the County 
Court, which of course bore test of the preceding Feb- 
ruary term. But it does not appear when they actually 
issued. The words of the act are; “ action brought, or pro- 
cess sued out against the heir or devisee,” which certainly 
refer to the day of issuing, and not that of the test of the 
writ. Nor can the issuing of the exccution by a justice of 
the peace be regarded as process either against the land 
or the heir, for this purpose—it is impossible to suppose 
that it was intended that purchasers from the heir were 
bound to take notice of all executions against the executor, 
for which the land might ultimately be rendered liable in 
the hands of the heir. Such are executions generally, which 
are issued by justices of the peace for the debt of the an- 
cestor ; and those rendered in court, where the executor 
has failed to plead fully administered or has become in- 
solvent. The suit which arrests the alienation of the 
lien, is one *‘ against him or her,” thatis, the heir ; and 
the process is intended to be such as calls in the heir 
personally, to defend the land ; which description no oth- 
er will answer but a writ in debt, or a scire facias 
against the heirs, either under the acts of 1784 or of 1794. 
(Rev. chs. 226 and 414.) 

But if the process of that kind had been first issued 
and served in the suits, under which the title of the 
plaintiff is derived, it seems to us that it would have 
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made no difference. The case of Irwin v. Sloan, (ante 
4 vol. p. 349.) is an authority to this point. That case 
has been questioned in the discussion of the present ; 
and as it was a decision without argument, the court 
has been asked to review it, and has dorie so, but with- 
out perceiving any error in it. It accords with the 
Anonymous case (1 Mod. 253.) in which it was held even 
in England, that as between creditors, the first judg- 
ment, and not the first suit gave the preference. The 
case of Gree v. Oliver (Carth. 245) lays down a contra- 
ry rule. and denies the previous case in terms. But 
the case itself did not call for, and therefore did not 
warrant the expression of such an opinion. The credi- 
tor who sued last there, but got his judgment first, 
took it generally against the heir, and sued execution 
as for the debt of the heir, against the half of all the 
lands of the heir. The other creditor, whose suit was 
prior and judgment subsequent, took his judgment 
against the lands descended. He ought not to be barr- 
ed by the proceedings of the other creditor, more 
than if he had not been a creditor of the ancestor, but of 
the heir; and it is not denied that the lands descended 
must satisfy the debts of him from whom they descend, 
before a debt of the person to whom they descend can, 
touch them, because the property of every man must an- 
swer his own debts,before they can be applied to any other 
purpose. Whatever then may be the law of England 
upon this question, the case of Gree v. Oliver is not one 
which establishes it. But it may be admitted to be 
good law there, without over-ruling Zrwin v. Sloan. That 
case was decided upon what was then conceived, and is 
now thought to be the settled law in this State, that the 
first execution finally acted on, was effectaal, both for 
the benefit of the purchaser under it, and the creditor in 
it. The execution in favor of which the court decided, 
and under which the money was raised, was issned from 
May to August term, and the sale made, before Irwin 
obtained judgment, which was at August. He then 
claimed that the money should be applied to his judg- 
ment, rendered at that term, upon the ground that his 
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Dec. 1833. execution created a lien. The court held that it did not, 
‘on because it was not execution against the land. But the 

v. opinion went further, to say, that process against the 
a heir creates a lien only as against the heir and purcha- 
Process against 5°S from him, but not as against another creditor.— 
an heir creates a It was thus stated, upon the effect which the adjudged 
cena ie cases had given to executions here; in obedience to 
him and purcha- which the money was awarded to that under which it 
a page was raised. For it would seem absurd to say, that a 
creditors. judgment is not binding upon a subject, but that the 
process, upon which that judgment is founded, is. For 

the reason why the land is bound from the commencce- 
ment of the action (in cases when it is bound) is, that 
the judgment, in terms, is against the land of which the 
heir was seised at the time of process sued. This, as a 
judgment, if a fieri facias be issued, does not overleap 

a sale under a junior judgmeut. A fortiori the period 

of commencing the suit, cannot impair the force of au 

execution on a prior judgment. The alienation meant in 

the act of 1789, is that by the heir, and not one by a sale 

under execution against the land in his hands as heir; 

for he is made liable personally for the value of the land 

aliened, as therein meant, and that cannot, therefore, be 
a sale under execution for his ancestors debt. To the 

value of lands sold by him he is to be answerable for 

debts ; and the creditors are in such case, to be pre- 

ferred as in actions against executors. Whether this 

preference is to be determined by the dignity of the 

debts, or by the period of suing, is immaterial to 

the question now under consideration. If the for- 

mer, it would strengthen the case of the defendant 

claiming under a judgment in debt, on the bond, against 

a judgment on scire facias, which may be for a simple 

contract debt. But supposing the latter to be the correct 
construction, it leaves in full force the principle of our 

decision ; because it operates upon the heir personally 

and alone, for the money received by him, and no pur- 

chaser of the land is displaced. 
Upon the whole therefore, the court is of opinion that 
there cannot be judgment for the plaintiff, without over- 
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ruling many cases adjudged in this state, and disregard- 
ing the reasons upon which they rest. We are aware 
that in several of the States, as New York and Mary- 
land, for example, the statute of Geo. II. has received 
a different construction, and it is held, that the judg- 
ment yet creates the lien, although the process of 
execution be by fieri facias; and consequently, that the 
elder judgment shall be satisfied, although a sale has 
been made under a younger. But this consequence can 
only take place where the judgment does create a lien ; 
and there have been too many decisions upon that point 
in this State, for us, at this day to consider it open. If 
the judgment be not a lien, our conclusion scems to fol- 
low necessarily. Consequently the judgment must be 


allirmed. ’ 
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Wiit1am McFartanp v. Natuan Nixon, ef al. 


An account offered upon the trial of a warrant, for a sum exceeding sixty 
dollars, stated to be “ due by account,” must be signed. 


The plaintiff brought his action by €arrant, returna- 
ble before a single justice, and in the said warrant sta- 
ted his claim to be for ** debt due by account for the amount 
of seventy-six dollars.” Having failed to sustain his 
demand before the magistrate, he appealed to the Coun- 
ty Court, where a verdict was rendered against him, 
and he then appealed to the SuperiorCourt. 

On the trial before SEaweL1, Judge, at Gates on the 
last Circuit, it was ruled by the Judge that the plaintiff 
could not give in evidence any account other than a sign- 
ed account, and judgment of nonsuit wasentered. The 
plaintiff moved to have the nonsuit sct aside, and this mo- 
tion being refused he appealed tothis court. Other points 
were made which it is unnecessary to state. 


No counsel appeared for either party. 
Gaston, Judge.—After stating the case as above, 
proceeded: 
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We are of opinion that there was no error in the de- 


cision of the Judge upon the admissibility of the evidence, - 


By law, justices have jurisdiction of claims due by a 
signed account, if the amount does not exceed one hun- 
dred dollars ; but their jurisdiction in regard to unsign- 
ed accounts is limited to sums not exceeding sixty dvl- 
Jars. The warrant does not indeed in express terms 
declare that the claim is founded on a signed ac- 
count, but it avers that it is for “a debt due by account 
for the amount of seventy-six dollars.” It must be in- 
tended that the plaintiff alleges his claim to be one of 
which the justice had jurisdiction, and therefore it can- 
not be otherwise understood than for a debt due by 
signed account. The warrant being the plaintiff’s dec- 
laration, no evidence could be rightfully received which 
did not sustain it. 

As to what is stated in the case about the different mo- 
tions to amend, of the refusal of the plaintiff to accept 
the permission to amend on the terms offered by the judge 
—and of the judge, after this rejection by the plaintiff, 
refusing to allow an amendment when prayed for a sec- 
ond time—it is enough for us to say that upon these and 
similar questions, the judge below has a sound discre- 
tion which this court has not the right to control. 

The-judgment of nonsuit is affirmed. 


Per Cur1aM—JUDGMENT AFFIRMED. 
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WitiraM S. Branca v. Bryan Byrp. 


In construing an informal deed conveying to A a negro woman and her is- 
sue, except two children, which were given to B, and continuing as follows : 
“ T also give to my daughter, (B,) a negro man, named,&c. to her and her &c. 
“after my death, to hold all the said, &c. to them the said A and B, their 
“heirs, &c. from henceforth, as their property absolutely, without any 
“ manner of condition.” _It was held that the reservation of the life interest 
applied only to the negro man given to B, notwithstanding the addition 
of a clause that if A should die without issue, the property should revert 
to the donor. 


Trover for slaves. On the trial at Duplin, on the 
last Spring Circuit before DonnELL, Judge, the only 
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question was as to the effect of the following deed:— Dec. 1833. 
«To all people, &c. William Branch, of, &c. do send “YY” 


«greeting, know ye, that I, W. B. of, &c. for and in 
‘consideration of the love, good will and affection which 
“1 have and do bear to my loving son, William Stanly 
“ Branch, have given and granted, and by these presents 
“ do hereby freely give and grant unto the said /7.S.B. his 
“heirs, executors or administrators, all and singular 
‘‘ hereafter mentioned, viz : consisting of different deeds, 
“amounting to one negro woman named Lucy, and two 
‘children Dennis and Martin, and all the rest of her in- 
“crease except Rigdon-and the next, but the first child 
“she have after now, to go to my daughter Visey Brad- 


. “ley. Also, I give to my daughter Visey Bradley, one 


‘(negro man named Dave, to her and the heirs of her 
‘body forever, to have after my death, aud to hold all 
‘the said articles above mentioned to them said W. S. 
“B. and V. &. their heirs, executors or administrators, 
“from henceforth, as their property, and proper goods 
‘and chattels absolutely, without any manner of condi- 
“tion. In witness,” &c. But if the said W. S. B. shall 
‘die without an heir, the property comes back to my 
“heirs.” An after written clause was as follows :-— 
“TI also wish J. B. and P. W. to act as guardian for 
“ William S. Branch.’’ 

The deed was dated in September, 1820, and was 
proved and ordered to be registered at the following Jan- 
uary term of Duplin County Court. 

The plaintiff was the illegitimate child of the donor, 
and was, at the execution of the deed, an infant aged 
about two years. 

It was contended for the defendant: ist. That the in- 
strument above set forth was testamentary in its charac- 
ter, and of consequence that the plaintiff could not recov- 
er as ithad never been admitted to probate as a will.— 
ad. That by the true construction of it a life estate was re- 
served to the donor, and of course the plaintifftook nothing 
under it. His Honor being of opinion for the defendant 
upon the last point, the plaintiff was nonsuited and ap- 
pealed. 
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W. C. Stanly for the plaintiff. 
Henry and Mordecai for the defendant. 


Gaston, Judge.—This case depends cutirely on the 
construction and effect of a deed which is set forth lite- 
rally in the transcript, and it presents two questions for 
our consideration. The first is, was the instrument 
testaméntary in its character—and the second, does the 
deed reserve a life estate to the donor, in the negro 
Lucy? Ifcither of these questions must be answered 
in the affirmative, the nonsuit was proper; but if. both 
ought to be decided in the negative, then the nonsuit 
should be set aside and a new trial awarded. 

The court has no diiliculty in pronouncing that the 
instrument must be regarded as a deed, and not asa 
testament or in the nature of a testament. It purports 
to be a deed of gift, and has the operative words, and the 
form of such a deed. It recites a consideration of 
**love, good will and affection,” declares that the donor 
‘*hath given and granted, and thereby doth give and 
grant,” is signed, scaled, and delivered as a deed, and 
shortly after its execution is proved and registered as a 
deed. The clause added after its execution, nominating 
a guardian for one of the infant objects of the donor’s 
bounty, is not inconsistent with its character as a deed, 
for by our law, the father has precisely the same pow- 
er to dispose of the custody and tuition of his child by 
deed as by will, see act of 1762, (Rev. c. 69, §2.) The 
reservation, or supposed reservation of a life estate to 
the donor, cannot make the instrument testamentary.— 
If per se, it could produce this effect, much of the difficul- 
ty could have been saved which the courts have been 
obliged to encounter in determining on the effect of such 
a reservation in a deed. 

‘he other question is acknowledged to be one of more 
diliiculty. It is completely settled in this State by nu- 
merous decisions, that in every gift of a slave by deed, 
antecedently to our act of 1823, that the reservation of 
a life estate to the donor annuls every ulterior interest 
attempted to be conveyed to the donee. These decisions 
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are founded on the principle that at common law, a limi- 
tation by deed of a remainder jn a chattel after an es- 
tate for life, was too remote. Whenever therefore a deed 
contained a reservation of such an estate to the donor, 
and also a limitation thereafter to the donee, the courts 
considered that they must either adjudge the reserva- 
tion void, and an absolute estate in presenti passed to 
the donee, or sustaining the reservation, pronounce the 
ulterior limitation void; that as they could strike neith- 
er the reservation nor the limitation out of the deed, the 
law must be allowed to proiace its effect upon each; 
and that the objection of the law was not to the first es- 
tate, but to that attempted to be limited over in remain- 
der. The only words:in this instrument which purport 
to reserve a life estate in any of the property which it 
contains, are these, ‘*te have after my death,” and it 
is not to be denied but that taken by themselves, these 
words do import that the property in relation to which 
they are used, is not intended to pass from the donor 
before his death. If however these words are to be un- 
derstood as applying to all the property named in the 
deed, I am inclined to think that they are not sufficient- 
ly strong to overrule the positive and precise expres- 
sions in the deed, which declare a contrary intent, 
and that taking the whole of the instrument toegeth- 
cr there is no reservation to the donor of any es- 
tate in the subjects of the gift. Such a reservation 
ought net indeed to be considered as contradicted by 
the general words ‘+I have given and granted,” or ** do 
hereby give and grant.” | ‘The words * to have after my 
death” may very properly be regarded as qualifying 
and explaining these general terms, and as showing 
that the gift was intended to operate beneficially after 
the donor’s death, and not before. But I am utterly 
unable te reconcile a supposed purpose to reserve an 
estate during life in all the articles given, with the pe- 
culiar language used in the subsequent parts of the deed 
—‘‘to hold all the said articles above mentioned to them 
the said William Stanly Branch, and Visey Bradley, their 
heirs, executors and administrators, from henceforth, as 
Vou. IV. 19 
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Dec. 18383. ; ° ood l S, 
their property, and proper goods and chattels, absolutely 
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and without any manner of condition.”” The intention 
to pass these articles in absolute property to the donees, 
immediately upon the execution of the deed, seems to be 
as explicitly declared as it was possible for words to ex- 
press. Nor do I think this intention much, if at 
all weakened, by the last provision in the deed—* but 
if the said William Stanly Branch shall die without an 
heir, the property to come back to my heirs.” It may 
indeed be said that here at least, is one condition de- 
clared in relation to a gift which was before pronounced 
to be wholly without condition ; but we cannot help per- 
ceiving that the instrument is most unskilfully written 
and it may well be supposed that the donor, or the writer of 
the deed, did not consider this provision as a condition 
qualifying the estate, but as a declaration how long it 
was to last. Though he purported to pass the proper- 
ty from thenceforth, absolutely and without condition, he 
contemplated an event, on the happening of which the 
estate so past should cease and determine. Certainly, 
I think, it must be admitted, that if the words “ to have 
after my death,’? must be construed as intended to apply 
to all the subjects of the donation, we should have a case 
very different from those in which the decisions before 
referred to were made. This would not be a case of 
the reservation of a life estate, and a limitation over, 
both intended and both expressed by the donor, and in 
which the limitation intended cannot take effect because 
contrary to the rules of law, bat the case 6f a deed de- 
claring repugnant and irreconcilable intentions—an in- 
tention to give immediately, absolutely, and uncondi- 
tionally, and an intention not to give either immediate- 
ly, absolutely, or unconditionally. Instead of leaving 
the law to operate as its rules would permit on consist- 
ent intents plainly expressed, we should be obliged to 
pronounce which of two inconsistent intentions is most 
plainly expressed, so as to enable us to strike the one 
or the other set of expressions out of the instrument, as 
unmeaning and absurd. 

If it be practicable without violence to the deed to affix 
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to it an interpretation which prevents this clashing of Dec. 1833} 
—~ 


repugnant intents, it is right to adopt such an interpre- 
tation. I think that there is a construction perfectly 
consistent with the language of the instrument, which 
removes almost if not entirely, a conflict between its dif- 
ferent parts, and which there is besides, much reason to 
believe, gives the true and full meaning of the donor.— 
I think that the words ‘‘ to have after mydeath,” were 
intended to qualify. and by fair exposition, do qualify 
the gift to his daughter, of the negro Dave, and that gift 
only; and that the general words of limitation after- 
wards expressed, **to hold all the articles before men- 
tioned to them, their heirs, &c. from henceforth, as their 
property absolutely and without condition,” are to be 
understood as subject necessarily, to the special excep- 
tion expressed in relation to one only of these enumera- 
ted articles. So interpreted, the deed would be like a 
will in which, as is not unfrequently the case, there are 
particular legacies to several individuals, and then a 
sweeping disposition of all the property of the testator 
to some other person. There has never been any diffi- 
culty in such a case, in understanding the particular le- 
gacies to be impliedly excepted out of the general be- 
quest, and in thus confining the operation of the general 
words to the residue of the testator’s property. 

This deed begins with the disposition of a family of 
negroes between the two persons whom the donor re- 
cognizes as his children, and with the exception of the 
negro Dave, this family of negroes constitutes the entire 
subject matter of the instrument. In the Ggst place, he 
allots a portion, and a greater portion of this family to 
his son, and then the other part of it to his daughter.— 
So far, and in relation to this main subject of the deed, 
there is not the slightest intimation of a purpose to re- 
serve any interest to himself. But the donor goes on to 
enlarge the provision for his daughter. In addition to 
the share which he has given her of Lucy’s family, he 
brings in negro man Dave, and here, and here only, do 
we meet with words intimating a reservation. By a 
distinct sentence he says, ‘‘I also give to my daughter 
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Visey Bradly, my negro named Dave, to her and the 
heirs of her body, to have after my death.” Here is a 
complete disposition in regard tu this negro, a reservation 
of his services to the donor for life, and a limitation over 
afterwards to his daughter and his heirs, and in regard 
to Dave, there was no necessity for the subsequent words 

of limitation—* and to hold to them,their heirs,executors 
and administrators.”’ But after having put into his daugh- 
ter’s portion this residuary estate in Dave, the donor then 
recurs to what he supposes to be the unfinished part of his 
settlement. With respect to Rigdon and the unborn child 
of Ency, there had been no limitation stating the inter- 
est or estate which he intended to pass in them, and 
according to his views it was necessary that there should 
be; and it is in relation to these articles, and to the part 
previously given to his son, he employs these general” 
words of limitation. It was not unnatural after naming 
some of the articles constituting his daughter’s portion, 

to go on with what was wanted to complete it, and to 
this circumstance we owe the ambiguity occasioned by 

the insertion of the clause about Dave in this part of the 
deed. Take it out of the place where it is so awkward- 

ly thrust in, and insert it immediately before the clause 

of attestation, and we are presented with a full exposition 

of the donor’s intentions in respect to both his children, 

and to every article of the property. Let the deed be 

read thus and all repugnancy vanishes. It will then be, 

‘¢¥ give to my son William Stanly Branch, his heirs, &c. 

neg* woman Lucy and her two children Dennis and Mar- 

tin, and all the’rest of her increase, except Rigdon and the 
next chifd but’ one she may have, to go (i. e. which I 
give) to my daughter Visey, and to hold all the said ar- 
ticles to the said William and Visey their heirs, &c. from 
henceforth as their absolute property ; I also give to my 
daughter Visey a negro man named Duve, to her and her 
heirs, to have after my death.” Butit is not necessary thus 
to transpose the sentence, fet as but confine the words te 
“have after my death” the immediate snbject of do- 
nation préceding them, and regard the sentence begin- 
ning with the words * also I give,” andending with the 
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words ‘after my death,’ as an independent clause, which Dee. 1833. 


there is nothing in the language or structure of the in- 
strument to forbid, and then the seeming contradictions 
of the deed are equally removed. 

I am of opinion that a life estate was not reserved nor 
attempted to be reserved in Lucy, and that the nonsuit 
should be set aside and a new trial awarded. 


Per CurtAaM—JUDGMENT REVERSED. 
2B Bt 


Samvuget McD. Tarte v. Epuraim M. GREENLEE. 


A sale of lands by the sheriff under execution, is not within the act of 1819, 
(Rev. c.1016) making void parol contracts for the sale of lands and slaves, 


Assumpsir tried at the last Autumn term of Burke 
Superior Court, before SeawE tt, Judge. 

The plaintiff, as Sheriff of the county of Burke, by 
virtue of a writ of fieri facias levied upon certain lands, 
and sold them at public auction to the defendant, as the 
highest bidder. The defendant refused to complete the 
purchase, and the plaintiff, having returned upon the 
writ the levy and sale to the defendant, and having ten- 
dered a deed and demanded payment, brought this ac- 
tion te recover the purchasé money. 

On the trial it was objected by the defendants’s coun- 
sel that the action being brought upon a contract to sell 
land, was within the statute of 1819, avoiding parol con- 
tracts for the sale of lands and slaves, and therefore that 
the plaintiff could not recover for want of a note or me- 
morandum in writing of the contract, signed by the de- 
fendant, or some one by him authorised. But his Honor 
was of opinion that the statute did not apply to sales un- 
der execution, and that if it did, the retarn of the plain- 
tiff upon the execution was a memorandum in writing 
within the statute, and so instructed the jury, who found 
a verdict for the plaintiff, and judgment being rendered 
thereupon the defendant appealed. 


Devereux for the plaintiff. 
No counsel appeared for the defendant, 
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Gaston, Judge.—After stating the case proceeded: 

The act in question is in these words, ** that all cow 
‘tracts to sell or convey any lands, tenements or here- 
‘+ ditaments, or any interest in or concerning them, or 
“any slave or slaves, shall be void and of no effect. un- 
‘less such contract, or some memorandum or note there- 
** of, shall be put in writing, and signed by the party to be 
‘*charged therewith, or some other person by him there- 
**to lawfully authorised, except nevertheless contracts 
** for leases not exceeding in duration the term of threc 
‘* years.” The question whether this enactment applies 
to sales on execution, has we understand, occurred before 
on the circuit, and the decisions have been in conformity 
to that now under review. This however, is the first 
time in which this court has been called on to examine 
the question, and we have considered it with the atten- 
tion due to its practical importance. 

It must then be admitted that the words used in the 
beginning of the act, are sufficiently comprehensive to 
embrace every contract, by whomsoever it may be made. 
But there are expressions in the act by no means appro- 
priate to the case of a judicial sale, and tending to show 
that such sales were not within the contemplation of the 
Legislature at the time of making this enactment. To 
give validity to the contract it is required that the same, 
or some memorandum or note thereof, should be signed 
by the party to be charged therewith, or by his authorised 
agent. Now in judicial sales who is the party to be 
charged as vendor? Can the sheriff be regarded as such 
a party? The sheriff is a public officer, acting in obe- 
dience to an execution commanding him, in the name of 
the State, to cause to be made of the property of a delin- 
quent debtor, a sum of money judicially ascertained to 
be due to his creditor. A levy by the sheriff on the land 
of the debtor, divests neither the possession, nor the es- 
tate of the debtor. In making the sale the sheriff acts 
as a minister of the law, in obedience to its mandate, 
and in execution of the authority which that mandate 
confers upon him over the property of the debtor. The 
State—or the law—sells by its agent fhe sheriff. By a 
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levy on slaves, he takes the possession, and acquires such Dze. 1893. 


an interest as will enable him to maintain an action of 
Trover, Detinue or Trespass against a wrong doer ; but 
he takes this possession and special property asa bailec, 
in order to effect the requisitions of the law, and when 
he sells, the contract is not for the transfer of this spe- 
cial property, but for the transfer of the entire interest 
of the debtor, which the law. orders to be converted into 
money, for the satisfaction of the judgment creditor.— 
In all such sales therefore, the law is the vendor, and 
and so much of the enactment as requires that the con- 
tract shall be signed by the party to be charged there- 
with, cannot in such cases, apply to the vendor. Nor 
without violence to the ordinary import of language, can 
the law be spoken of as “‘ the party to be charged with the 
execution of a contract.” 

Upon a little reflection it cannot but be seen that great 
inconveniences must arise by regarding the sheriff, if he 
could be so regarded, as the party to be charged as the 
vendor. If it be so, then he may lawfully refuse to exc- 
cute a deed to the purchaser, after the sale and receipt 
of the purchase money, nay after its payment into court, 
and the actual satisfaction of the judgment, unless the 
purchaser can exhibit writen evidence of the contract 
signed by the sheriff, or by his lawfully authorised agent. 
And it is not easy to perceive how hé can be made liable 
either civilly or criminally, for refusing to execute a con- 
tract which the law authorises him to treat as void and 
of no effect. Itis highly improbable that the Legisla- 
ture intended that the sheriff should have an aybitrary 
discretion to make a title, or not to make a title to the 
purchaser—and if he be the party to be charged he must 
have this discretion, because he is not bound to avail him- 
self of this legal objection, but may like every party 
sought to becharged, waive it if he pleases. Should he 
refuse to make title, it is plain that vast confusion must 
arise, although it may be difficult to pronounce what will 
be the precise effects of this confusion on the plaintiff and 
the defendant in the execution, on the purchaser. or on 
the property. No apprehension of inconvenienge will 
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prevent this court from giving full effect to every con- 
stitutional expression of the legislative will, but the ar- 
gument from inconvenience ought to have great. weight 
in endeavoring to ascertain that will, when couched in 
general terms. Nor can I resist the conviction, that if 
the Legislature intended to vest the sheriff with so dan- 
gerous a powcr, it would have laid down some rule by 
which the consequences resulting from its exercise would 


be defined, instead of leaving them to be inferred by ju- 


dicial conjecture. 

These considerations lead me to the result that the she- 
riff cannot claim the protection of this act against a pur- 
chaser at an execution sale, paying the price of his par- 
chase, and demanding a conveyance. He cannot, be- 
cause such a sale is not within the meaning of the act. 
The converse of the proposition necessarily follows, 
neithercan the purchaser set up this act, as a bar to the 
demand of the sheriff for the purchase money, the she- 
riff tendering a conveyance of the property. The ob- 


ject of the statute was to prevent frauds and perjuries, 


im cases where the value of the property might present 
strong temptations, and the variety and complexity of 
the contracts afford scope and facility for the commis- 
sion of these crimes. Bargains between individuals, 
created solely by the convention of the parties, are sus- 
ceptible of innumerable modifications, which may be in- 
distinctly expressed, imperfectly understood, partial- 
ly remembered, or wilfally misrepresented. The thing 
bought and sold, and its price, do not coustitute all or the 
greater part, and frequently even not the most important 
part of such contracts. Is there to be any warranty of 
title, and if'so to what extent? Does the vendor stipu- 
late as to the qualities of the thing conveyed ? Is he to 
deliver possession immediately, or at a future day, and 
then absolutely, or upon some condition ? Is the price to 
be paid down, or before a title is made? If not to be 
paid down, when, and upon what instalments is it to be 
paid, and what security is to be given to ensure its pay- 
ment? All whe are conversant with judicial proceed- 
ings know that questions like these, to be decided on 
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Several decisions made by courts of the highest res- 
pectability in the State of New-York have been refer- 
red to by the counsel for the defendant as showing that 
a similar enactment in their statute of frauds has been 
construed to apply to judicial sales. But on examining 
these cases, it will be found that they do not establish 
this position. The enactment in their statute which is 
held, and unquestionably, rightly held, to apply to judicial 
as well as individual sales, is not to the same purpose 
with ours, nor analagous to it, nor indeed upon the same 
subject matter. The provision in the New-York sta- 
tute expounded in these cases declares ‘ that no estates 
of freehold, or terms of years shall be granted but by 
deed or note in writing, or by act and operation of law,” 
and the courts have there holden that a purchaser of a 
freehold at a sheriff’s sale cannot maintain an ejectment 
until he obtains a deed. This enactment does not af- 
fect, or pretend to affect a contract for such a conveyance, but 
prescribes the necessary formalities to be observed in the 
execution of such acontract. The contract may be obliga- 
tory, and the parties bound to carry it intoexecution ; or 
responsible for the breach of it, although it want the forms 
which must be observed to make its execution effectual ; 
but a deed or note in writing is an indispensable requi- 
site to pass the estate, and unless this be observed, the 
estate remains untransferred. Long before our act of 
1819, the necessary formalities for the transfer of an 
estate in-lands and in slaves, had been prescribed by our 
Legislature ; and our courts, like those of New- York, 
have invariably held that these were indispensable to 
the passing of such estate, by whomsoever the transfer 
might be made, or attempted to be made. No estate in 
lands could be transferred by a sheriff without a deed 
acknowledged by the sheriff, or proved by a witness 
and registered in the county where the land lies, be- 
cause our act of 1715 makes these ceremonies requisite 
to the passing of such an estate. No sale of slaves by 
a sheriff could pass the title, without either a bill of sale 
proved and registered in the proper county, or a de- 
livery of the slave to the purchaser, because our acts of 
Vou. IV. "0 
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1784 and 1792 rendered such a bill of sale, or such a 
delivery, essential to a transfer of the title. Our act of 
1819 operates upon the contract for a sale while it is 
executory, and no longer. It prescribes no ceremony 
in the execution of such a contract, and it has been judi- 
cially settled that it has no operation upon an executed 
contract. (See Choatv. Wright ante 2 vol. p. 289.) It was 
enacted diversointuilu. ‘The only authorities which we 
have met with, bearing upon the construction of similar 
enactments to those in this statute, are in conformity to 
the exposition which we place upon it. In the case of 
the Aliorney General v. Day, (1 Ves. Sen. 221,) Lord 
Hardwicke held, that judicial sales did not come within 
the purview of that section of the English statute of 
frauds, which declares that no agreement for the pur- 
chase of lands shall be good unless signed by the party 
to be bound thereby or some person authorized by him; 
and the same decision was made by Chancellor Desse- 
saure, in South-Carolina, and affirmed an appeal in the 
Constitutional Court of that State, in the case of Jen- 
kins v. Hogg, (2 Con. Rep. 821.) 

We concur therefore in so much of the instruction 
given by the Judge, as declares that the act of 1819, to 
make void parol contracts for the sale of lands and 
slaves, does not apply to purchasers at a sheriff’s sale 
under an execution, and this renders it unnecessary to 
examine the residue of the instruction. 


Per Cur1am—JUDGMENT AFFIRMED. 
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Joun Wixson v. WiLL1AM Wi1son, ef al. 


When lands have been overflown by a mill pond for forty years without any 
claim for damages by the owner, the jury may from the acquiescence, 
presume a grant of the easement. 


This.was a petition, filed in November, 1331, by the 
plaintiff, under the act of 1809, (Rev. c. 773,) for dama- 
ges by reason of the overflowing of his land, by the de- 
fendant’s mill pond, 
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On the trial before SEawext, Judge, at Perquimons Dec. 1833. 
on the last circuit. the case was—that the mill had “~”° ™ 


been erected under an order of court, in the year 
1784, and that for more than forty years preceding the 
filing of this petition, the land of the plaintiff had been 
covered by the pond ; during all which period there had 
been an acquiescence by those under whom he claimed, 
without any suit or claim fordamages. But within that 
time, claims for compensation for the overflow of their 
lands, had been made by the owners of adjoining land, and 
within twenty years, grants or releases by those per- 
sons had been executed to the defendants. 

His Honor instructed the jury that acquiescence fora 
great number of years, would in law, raise the presump- 
tion of a grant, but that such acquiescence must be for 
more than twenty years. But that this presumption 
might be repelled by testimony offered by the plaintiff, 
and his Honor left the jury to determine upon the effects 
of the grants and releases made to the defendants by the 
owners of adjacent land. 

A verdict was returned for the defendants, and the 
plaintiff appealed. 

Mendenhall for the plaintiff. 


Tredell, contra. 


DanieEx, Judge.—After stating the case proceeded: 
[do not understand from the case, that the court meant by 
using the word ** grant” that a conveyance of the land was 
to be presumed. We understand the court to mean a grant 
of an easement, or privilege of ponding the water on the de- 
fendant’s lands. The court instructed the jury that the »re- 
sumption of a grant,arising from the use of an easement for 
more than twenty years and acquiesence by the owners of 
the land, might be repelled by other evidence, and if the pre- 
sumption was not repelled, they ought to find for the de- 
fendants. We do not perceive any error in the charge of the 
court, as we understand it from reading the whole of the 
charge. Mr. Starkie, in his book upon Evidence, makes 
the following remarks: ** In considering the nature and 
effect of circumstantial evidence in question of title, the 
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order which belongs to presumptive evidence in general 
naturally presents itself. Accordingly it will be proper 
to consider, Ist. In what cases long continued and peace- 
able possession is conclusive as to the right. 2nd. 
In what instances the law, although it does not conclu- 
sively infer a right, nevertheless gives to the evidence 
a technical force and operation, beyond its mere natural 
force and operation, as estimated by a jury. Sd In 
what cases the law raises no technical presumption, but 
the jury are left to make their own inferences, accord- 
ing to the natural weight of the evidence. The in- 
ference of title from adverse, undisturbed enjoyment 
is conclusive, ist. in cases of prescription, 2nd. in 
the different instances which fall within the statute of 
limitation. Secondly, when the law makes no conclusive 
inference, but nevertheless gives to the evidence a tech- 
nical efficacy, beyond its simple and’ natural force and 
operation. Under this head are to be classed the pre- 
sumptions of legal title by grant or otherwise, to incor- 
poreal rights in the land of others, founded on adverse 


possession and enjoyment of such rights for the space of * 


twenty years. The presumption of right in such cases 
is not conclusive ; in other words, it is not an inference 
of mere law to be made by the court, yet it is an infer- 
ence which the courts advise juries to make wherever the 
presumption stands unrebutted by contrary evidence; 
such evidence in theory, is mere presumptive evidence ; 
in practice and effect it is a bar. The precise period of 
twenty years seems to have been adopted in analogy to 
the enactment of the statute of limitations, which makes 
an adverse enjoyment of twenty years, a bar to an ac- 
tion of ejectment; for as an adverse possession of that 
duration will give a possessory title to the land itself, 
it seems to be also reasonable that it should afford a 
a presumption of a right, to a minor interest out of the 
land. Thus an enjoyment of lights; of a right of way 
over the Jand of any other ; of a stream of water flowing 
through the property of another ; of a market in the neigh- 
borhood of another market belonging to to a grantec,under 
the crown, affords prima facie evidence of a legal right 
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evidence, ought to prevail.” “The very ground of the 
presumption in such cases is the difficulty of accounting 
for the possession and enjoyment, without presuming a 
grant, or other lawful conveyance. Hence, notwith- 
standing a continuance of possession far exceeding twen- 
ty years, if the original possession can be accounted for 
consistently with a title existing in another, it will be 
competent to the latter to rebut the presumption arising 
from the continuance of the possession.” (3 Slarkie 
from page 1204 to 1217.) The case before the court 
rests on the rules established under the second classifi- 
cation of presumptive evidence. The defendant attempt- 
ed to rebut the presumption, by shewing that the plaintiff 
had purchased out the tide of others, whose lands were 
overflowed by his mill pond. The evidence was fairly 
laid before the jury, and the law correctly expounded 
by the court. The jury found a verdict for the defend- 
ants, on which judgment was given; which judgment we 
think ought to be affirmed. 


Per Cvurmam—JuUDGMENT AFFIRMED. 


Whitsoxr 


v. 
Wissen 








CASES ARGUED AND DETERMINED IN THE 


a Den ex dem. Joseru GREEN v. Ricnarp Harman. 


Where A has two conterminous grants and B. another which covers a part 
of one of them and is the oldest, and a fence of A upon the tract to which 
he has title, runs very near the line of the two tracts and encloses a small 
portion of B’s land which was also covered by A’s grant, it was held B 


not being in possession ; 


Ist. That a possession of seven years gave A a title to all the land within 


his enclosure. 

2d. That the enclosure being of a part so small, that B might reasonably 
conclude it was a mere mistake in running the fence, it was not, as to’ 
him, an entry upon the land to which he had title, and was not an ouster 
of him beyond the enclosure. 

3d. That although cutting timber and overflowing the land of B, by A were 
not in themselves ousters of B, so as to constitute an adverse possession 
by A, yet these facts taken in connexion with the fence running upon his 
land were proper to be left to the jury as testimony, from which they 
might infer an ouster. 


EsectMeEnt tried on the last circuit at Lincoln, be- 
fore SEAWELL, Judge. 

The lessor of the plaintiff was not in possession and 
to locate his grant the plaintiff offered declaration, of one 
Sloan who was dead, which were not objected to by the 
defendant, and were received by the Judge. The plain- 
tiff did not claim under Sloan. The plaintiff having 
made out a prima facie case, the defendant offered to 
prove a possession under color of title for more than sev- 
ven years. 

The premises in dispute are represented in the dia- 
gram by the lines A B C D. : 
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The defendant established title to the lands represent- 
ed by the lines aa aa,andb b b b, but his grants were 
both younger than that of the lessor of the plaintiff. To 
make out his possession he offered to prove that he had 
built a mill at E, the pond of which extended near to the 
point A, (represented by the dots, ) that this mill had been 
in existence more than seven years; and that during all 
that time he had been in the habit of cutting timber within 
the lines of his grant. But it appearing that all the land on 
which the timber was alleged to have been cut was arable, 
his Honor refused to receive the evidence, holding that 
neither of the facts offered to be proved, constituted a pos- 
session which, under the act of limitation, would give a 
title. 

The defendant then offered to prove that he was the 
owner of another tract of land, represented on the dia- 
gram by the lines I IL I, which was in cultivation, and 
the fence of which, running on the line Ia B I. for elev- 
en pannels, included a few feet at B. of the tracts, AB CD, 
and aaaa, and that this occupation had continued for 
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Dec. 1833. more than seven years before the commencement of the 
aaa present action. 
“ His Honor informed the jury that every trespass 
. Hees which would sustain an action, would not, if continu. 
cil for seven years, amount toa title. The possession 
must be obvious and visible, demonstrating unequivo- 
cally to the owner, that the wrong-doer intended a claim 
to the land—that if the fence in the present case made 
‘such an encroachment, as must necessarily show such - 
an intent on the part of the defendant, the plaintiff 
would be barred by seven years acquiescence, but if it 
did not evince such an intent, then it did not constitute 
a defence to this action. 
A verdict was returned for the plaintiff, and the de- 
fendant appealed. 


W..4. Graham, for the defendant. 








Devereux, contra. 


Rurrin, Chief-Justice.—It is contended on the part 
The admission of the defendant, that the evidence of the declarations 
oaneey even’ of Sloan were incompetent; and upon that ground that 
improper with- 5 i 
out an objection the judgment ought to be reversed. The objection was 
fore oian wt not made in the Superior Court ; and this court has not 
r granting anew . ‘ 
trial. the means of knowing under what circumstances the 
evidence was received. It might have been by consent. 
The court is of opinion that it cannot be made here; 
and for that reason overrules it, without deciding on the » 
validity of the reasons urged in support of it. 
The court likewise concurs in the opinion of the judge 
who tried the cause, that the overflowing the land by the 
mill pond, and the cutting of timber on it, do not singly 
or together, and by themselves, constitute a possession, on 
. Which the staute of limitations can operate. 

Overflowing “ : 
land by stopping The overflowing of land by an act not done on it, 
serge below, but by stopping a water course below, on one’s own 
sion which will land, is not an ouster of the owner from-the land over- 
edd = flowed. There is no entry, which is necessary to make 

” a diseizen. The remedy for the injury is not trespass, 

Neither is c®& but an action on the case for the consequential damages. 


ing timber—there 
one be some act (Howard v. Banks, 2 Bur. 1113.) Hence, however 
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long it may continue, it affords, of itself, only a presump- 
tion of a grant of the casement, and not of the convey- 
ance of the land. 

The other question is not entirely clear of difficulty. 
The case does not state the extent to which the timber 
was cut. But the court rejected all evidence of it; 
which must be taken, to have been upon the principle, 
that if carried to the utmost length, it would be insufti- 
cient. There is much land in the State, of which near- 
ly the whole value consists in the timber; its fertility 
not being sufficient to induce a prudent proprietor to 
erect habitations or clear a plantation on it. In such in- 
stances the timber is frequently all taken off; and it would 
not seem easy to give more positive evidence of asserted 
ownership and of enjoyment. On the other hand, any 
rule that could be be laid down would be so wanting in 
precision as to the extent to which the trespasses should 
be carried, to constitute an ouster, as to leave the whole 
subject in uncertainty. It is safest to require an actu- 
al occupation, such as residence or cultivation: some- 
thing to make it emphatically the party’s close; which 
is in conformity to the ancient rule of the common law, 
and also to the application of it to our situation, as early 
made in this State, in the cases of Andrews v. Mulford, 
(1 Hay. 320) and Grant v. Winborne, (2 Ib. 56.) The 
case of Simpson v. Blount, (ante 3 vol. p. $4.) has been 
relied on as an authority to the contrary. But that is 
an exception founded on necessity, and was so con- 
sidered at the time. The land was swamp, of which 
no other use could be made in its natural state, but by 
taking off the timber; which was likened to cutting 
rushes annually ina marsh. There may be two other 
exceptions, founded on other grounds. An instance may 
be, the making of turpentine as practiced in the lower 
part of the State; which is an operation partaking per- 
haps, of the nature of cultivation. It cannot be pursued 
secretly, and does not consist of single acts of trespass, 
like cutting down trees, and carrying them away, but 
requires a continued attendance on the Jand for a consider- 
able portion of the year, and from year to year, as the same 
Vou. IV. 21 - 
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which is equiva- 
lent to residence 
or cultivatien. 


The case of An- 
drews v. Miul- 
ford, (1 Hayw. 
320)—Grant v. 
Winborn, (2 Ib. 
68) and Simpson 
v. Blount, (ante 


2 vol.) approved. 


Making Tur- 
pentine is proba- 
bly an occupation 
of land which, if 
continued seven 
years, will perfect 
a defective paper 
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Dec. 1833+ trees are worked for several years in succession. But even 
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that has not yet been judicially pronounced sufficient, as 
far as I am informed. In the case before the court the 
land is of the charaeter and quality presented by the 
gener‘al face of the country; and as to that we think 
the rule established. 

His Honor here stated the facts and charge above sct 
forth, as tothe possession of the defendant near the 
point B, and procecded as follows: 

It is objected by the appellant, first: That. this in- 
struction is in itself erroncous ; and secondly, that if the 
intention of the defendant is not to be unequivocally in- 
ferred from the possession proved of the small peice, it 
might be from his other possession, and from the other 
acts of cutting timber, and overflowing the land; and 
therefore that the evidence to those points — not to 
have been absolutely rejected. 

It seems to us that the rule is stated by the judge too 
strongly, at least, as applied to this case. The opera- 
tion of the statute of limitations depends upon two things. 
‘The one is possession continued for seven years ; and 
the other the character of that possession—that it should 
be adverse. It has never been held, that the owner 
should actually know of the fact of possession ; nor have 
actual knowledge of the nature or extent of the possess- 
or’s claim. It is presumed indeed that he will acquire 
the knowledge, and it is intended that he should. Hence 
nothing will bar him short of occupation, which is a 
thing notorious in its very nature, and that must be con- 
tinued seven years, in order to afford him, not that time 
to bring suit, for redress of a known injury, but full op- 
portunity to discover the wrong. ‘To the extent of the 
occupation there is, prima facie, no hardship in holding 
that is on a claim of title and adverse, and that the own- 
er knew of it. Every man must be considered cogni- 
zant of his own title, the boundaries of his land, and of 
all possessions on it either by himself or others. Or- 
dinarily, possession taken by one of another’s land, is of 
a part sufficient in quantity or value to show to the jury 
that the possession was taken adversely, and also to af- 
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ford unequivocal evidence to the other claimant of that 
intention. And as far as the actual occupation goes, it 
seems to furnish such evidence, in almost all cases. If 
indeed, two persons own adjoining lands, and one runs 
a fence so near the line as to induce the jury to believe 
that any slight encroachments were inadvertently made, 
and that it was the design to run on the line, the pos- 
session constituted by the enclosure, might be regarded 
as permissive, and could not be treated as adverse, even 
for the land within the fence, except as it furnished 
evidence of the line in a case of disputed boundary.— 
The line being admitted, it would not make a title, 
where a naked adverse possession will have that cf- 
fect, because there was no intention to go beyond 
his deed, buat an intention to keep within it; which 
by a mere mistake he has happened not to do.— 
But in this case, the defendant is really the owner of 
the land on both sides of his fence for a considerable 
distance, and for the residue of it claims the land on 
both sides under the same title, and (if that would make 
a difference,) dues not appear to have had any knowl- 
edge of the title of the lessor of the plaintiff. Can it be 
doubted that he.intended to assert a title to all the land 
within his fence? He had distinct deeds for separate 
parts of the land, itis true. But he had other actual 
possessions of parts of both tracts lying on cach side of 
the line, which had become one tract to him; and he 
must have intended to assert a right to the whole of the 
adjoining land covered by both deeds, and by his 
possession, to put out all others. The fact of entry in- 
to the land being admitted, and the intention thereby to 
usurp the exclusive possession, being thus estdblished, 
an ordinary case is made within the statute. The pro- 
perty of so holding will not be denied, while the posses- 
sion thus gained, is confined to the actual occupancy ; for 
if that be diminutive, the loss of the true owner is equal- 
ly so. He loses qnly because he is negligent, and in 
proportion to his negligence. But in this case the de- 
fendant insisted that his possession was not to be limit- 
ed to his occupancy, but was co-extensive with his deeds. 
° 
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When the own- 
er of one of two 
adjoining grants, 
runs his fence so 
near the line as 
to induce a belief 
that he intended 
to follow it, but 
actually includes 
land not his own, 
the possession 
thus acquired is 
not adverse. 
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The principle is certainly well known and clearly es. 
tablished, that while the possession of a mere wrong-doer 
is bounded by his close, that of one who enters under ti- 
tle, though it be defective, shall be taken according to his 
title, and to be an ouster of the true owner to the extent of 
the boundaries of the deed. It was in reference to this pre- 
tension that the instructions complained of, were, as 
I understand them, given ; and I am far from thinking 
that some modification of the rule, such as this case sug- 
gested to the judge, is not necessary; though that Jaid 
down by him may not be precisely correct. There are 
already exceptions, as well ascertained as the rule itself. 
Thus, if there be two patentees, the entry of the young- 
er on his own land, does not oust the other, unless it be 
on that part of the land which is covered by both titles ; 
and if it be on that part, the possession is confined to 
the actual occupation ; if the elder be also in possession 
of any part of the same land which is included in both. 
The question is, whether a further qualification shall 
be admitted, that when the portion into which the actu- 
al entry is made, and possession taken, is very minute, 
so that an owner of reasonable diligence and ordinary 
vigilance, might remain ignorant that it included his 
Jand, or might fairly mistake the character of the posses- 
sion, the disseisin shall extend beyond the occupancy? 
The difficulty upon this subject is analagous to that al- 
ready mentioned, of saying how much cutting of tim- 
ber short of all, would amount to an ouster. The 
rule heretofore adopted has been generally deliver- 
ed in this language, that possession of part is possession 
of the whole, without saying how much, or what part. 
But I think it may be properly declared, that it must be 
of as much as will reasonably denote, both to the other 
proprietor and to the jury, that the party intended to 
usurp a possession beyond those boundaries to which his 
title is acknowledged: by all parties. If the defendant 
had not a good title to adjoining land, his entry on the 
land of the lessor of the plaintiff would be distinct notice, 
and could not be deceptive. But when his possession 
for the most part is rightful, and admitted to be so, and 
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to me that he cannot have the benefit of it beyond its ac- 
tual bounds, unless from that and other circumstances, 
the jury may reasonably infer, that he intended to make 
open claim under his deeds to the land covered by both. 
I should therefore concur in the opinion given by the 
Judge in the Superior Court, if he had not also said, 
that the intention of the defendant must be inferred from 


" the possession of that small piece alone, and that the in- 


ference of the intention from that must be a necessary 
one. Although it is the object and the presumption of 
the law, that the owner will have notice of the posses- 
sion of an adverse claimant, and of the extent ofhis claim, 
and hence the possession of a part is made the posses- 
sion of the whole against him ; yet the possession is nev- 
er evidence, which of necessity shows the extent of the 
claim, unless the actual possession be of the whole. 
When it is of part, it is deemed sufficient and reasona- 
ble evidence, and puts the owner to ascertain the extent of 
the deed, or be bound by it. , I think therefore, the jury 
should not have been instructed to find for the defendant, 
unless they thought the encroachment of the fence ne- 
cesarily showed the owner that the defendant intended to 
claim the land ; but ought to have been instructed, that 
although the defendant might not have taken possession 
by mistake, supposing the land not to belong to the less- 
or of the plaintiff, but to be within his tract I I I I, but 
did take it under claim of title in himself under his pa- 
tent for aaa a, yet, as he actually occupied so small a 
parcel, the plaintiff was entitled to recover the residue, 

unless all the circumstances of that possession, and oth- 

er acts of the defendant, furnished reasonable notice to 

the owner, of the defendant’s claim to the tract of aaaa. 

In this point of view, the evidence rejected became 

important. Although cutting of timber and overflowing 

the land, do not amount of themselves, to an ouster, yet 

being done without the leave of the owner, they give a 

character to the entry into another part, and also fur- 

nish evidence of it to the owner. The jury might fair- 
ly infer from it, not only that the defendant did claim 
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Dec. 1833. the land, but that the lessor of the plaintiff knew he 
Hinars aimed it and was not a mere wrong doer without color 
v. of title. I think that in such a case as this there ought 
YaRBonovel to be some evidence of the owners knowledge of the claim, 
besides the mere possession of so small a parcel. This 
might have been shown by an express declaration of the 
defendant to him, and upon the same principle may be 
inferred from any other circumstances, which, though in 
themselves, not amounting to a disseisin, would denote 
the quo animo, with which the possession of the small 

part was taken. 


Per Curntam—JUDGMENT REVERSED. 


OverTon Harris 
v. 
Wrr11aAM Yarpornoven, 4dm’r. of John Harris the elder. 


ip a, | 4 


Where a notice specifies that a deposition will be taken between certain 
hours of the day—the deposition cannot be read unless it appears to have 
been taken between the hours specified. 

A parol gift of slaves is in law void against creditors and purchasers. 

The cases of McRea v. Houston and Watford v. Pitt, (3 Murph. 429, 





468, ) approved. 

This was an action of Covenant brought on a war- t 
ranty of title in a bill of sale of certain slaves, tried be- t 
fore Donne 1, Judge, in Granville Superior Court. t 

In order-to show a disturbance by better title, the " 
plaintiff proved that the defendant’s intestate before the S 
year 1806, and before the execution of the bill of sale, ti 
had, by parol, given the slaves to one John Harris the = 
younger, who had sued the plaintiff, and effected a reco- d 
very, and obtained possession. p 

The defendant insisted that the parol gift was in law a 
void as against the plaintiff, and therefore that the re- d: 
covery effected against him was not by title, and pray- P 
ed that the plaintiff should be nonsuited, which matter th 
the Judge, with the assent of the parties, reserved and lo 
permitted the cause to proceed. The defendant then of- n 


fered in evidence a deposition, and preved a notice to 


, 
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the plaintiff, that the deposition would be taken on acer- 
tain day, ‘‘betweeen the hours of ten in the morning 
and four in the afternoon.” But the return of the com- 
missions, though it showed the deposition to have been 
taken at the place and on the day mentioned in the no- 
tice, did not show that it was taken between the speci- 
fied hours of that day, and thereupon the plaintiff’s coun- 
sel objected to the reading thereof, but the presiding 
Judge nevertheless received the deposition, holding that 
where the hours specified in a notice included the whole 
portion of the day usually devoted to such business, the 
presumption was that the commission was executed with- 
in the hours, although not expressly stated by the com- 
missioners. 

A verdict was found for the defendant, and a motion 
was made for a new trial, because the Judge had receiv- 
ed the deposition, but his Honor being against the plain- 
tiff upon the point reserved refused to disturb the ver- 
dict, and therefore the plaintiff appealed to this court. 


Nash for the plaintiff. 
Badger for the defendant. 


Gaston, Judge.—The court is of opinion that the 
Judge erred in permitting the deposition to be read. It 
holds that when the notice for taking a deposition, names 
the hours of the day within which it is appointed to be 
taken, it is not enough that the deposition shall appear 
to have been taken on that day, but that it must also ap- 
pear to have been taken within the prescribed hours.— 
Such the court believes to have been the general prac- 
tice, and this practice it holds to be most consistent 
with principle. It is necessary that the time and place 
of taking the deposition, shall conform to the time and 
place when and where the opposite party is notified to 
attend. Depositions are often taken ex parte, and it is 
dangerous to relax any of those rules which have been 
provided for taking them fairly. But notwithstanding 
this error, the court is of opinion that the judgment be- 
low must be affirmed. The cases of McRea v. Houston 
Watford v. Pitt (3 Murph. 429 and 468) have conclusively 
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established that under the act of 1784, (Rev. c. 225) 
parol gifts of slaves are void as against creditors and 
purchasers. 


Per CurtaM—JUDGMENT AFFIRMED. 
- 2298 © Ctene 


SamvEnu Pratr v. PLeasant W. KirrereE.t. 


The act of 1777, (ev. c. 115, § 58.) authorising appeals in questions con- 
cerning grants of administration, applies only when by the act of 1715, 
(Rev. c. 10) the applicant has a vested right to the administration.— 
Where the county court has a discretion in making the grant, as in ad- 
ministrations, pendente lite, its judgments are necessarily final, and can- 
not be reviewed on a ppeal. 


On the last circuit at Anson, the plaintiff filed an af- 
fidavit, stating that at the July term of the County Court, 
a supposed will of one Benjamin Pratt had been offered 
for probate and contested by the plaintiff and others— 
that thereupon the plaintiff moved that letters of admin- 
istration pendente lite might issue te him, which motion 
was refused, and the letters were granted to the defendant 
—upon which the plaintiff prayed an appeal to the 
Supreme Court, which was also refused. 

Upon this affidavit his Honor Judge Srrance award- 
ed a writ of certiorari, from which order the defendant 
appealed. 

Mendenhall and Winston for the defendant. 


No counsel appeared for the plaintiff. 


Rurrin, Chief-Justice.—The application for a certio- 
rari is not grounded on any unfitness of the person no- 
minated by the County Court as administrator pendente 
lite, or any impropriety of that court, except the refu- 
sal to allow an appeal from the order of appointment. 
It assumes therefore the right of appeal in such case, to 
be an absolute right of the applicant, as one of the next 
of kin. Whether it be so, is the sole question in the 


case. 
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The act of 1715, (Rev. c. 10,) givesthe right of admin. Dec. 1833 


Sinaloa ts the next of kin ; and directs what courts shall 
take probate of wills and grant letters of administration. 


aN 


Pratt 
v. 


The act of 1777, (Rev. c. 115, §57,) vests, that power Krrreneut 


in the County Court ; and by the 58th section provides, 
“that any person who shall claim a right to administer, 
and shall think himself injured’? may appeal, and the 
Superior Court shall *‘determine the same, and proceed 
to grant the letters to the persons entitled to the same.” 
The question depends upon the fair construction of these 
enactments ; for I conceive the general words of the sub- 
sequent section (75th) by which an appeal is given from 
every sentence, judgment, or decree, can have no appli- 
cation to this subject, since it was fully provided for by 
the previous clauses relating specifically to it. 

It is obvious that the right of appeal from an order 
committing administration, is not given to every person 
who may officiously intervene. Strangers to the order 


and persons having no interest, recognized by the law, 


which could be affected by it, ought not, on principle to 
be allowed to oppose it. The Legislature did not intend 
to depart from this principle ; and if the words of the 
act were ambiguous, they ought to receive such an inter- 
pretation as would be consistent with it. But the terms 
of this act are in accordance with it. The right of ap- 
peal is co-relative to the right of administration. It is 
only allowed to those who claim a right to administer, 
and in a case in which the Superior Court may, upon 
the appeal, grant upon the score of that right, the admin- 
istration to the appellant. This intelligibly refers to the 
previous law, by which the right to administration is 
determined ; and must necessagily be restricted to the 
cases provided for by those laws. If €annot, for instance, 
be construed to give an appeal to any but the widow, 
next of kin, ora creditor ; for thé words ‘any person 
who shall claim a right to administer,” must mean sach 
person as may, according law, claim it. In like man- 
ner, it must be held that the right of appeal is given to 
those persons, in those cases only, in which the adminis- 
tration granted and made the subject of the appeal, is 
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an administration of that kind, to which the law givesa 


right. If an administration be granted, to WRich none 


have a legal right, and which the court. of probate may, 
in its discretion grant to any person, that is not a case, 
in which by the words of the act, an appeal can be 
taken. ° 

The enquiry then occurs, whether an administration 
pendenté lite is one of that kind intended to be secured to 
the next of kin, by the act of 1715? That act is much 
in terms, and precisely in substance the same with the 
statute 21 Hen. VIII, on the subject of administrations. 
The construction of the English statute has been settled 
from a very carly period after its passage ; and it is es- 
tablished that it extends to general administrations on- 
ly—those under which distribution of the estate is made, 
( Toller’s Ex’rs 105. _ Willam’s Ea’rs. 298.) In refer- 
ence to them the statute gives a right to certain persons, 
which the courts of common law are obliged to recog- 
nize and enforce. But no writ of prohibition or manda- 
mus ever issues from Westminster Hall, to restrain the 
grant, or command the revocation of a limited adminis- 
tration. The statute docs not extend to them, and there- 
fore the discretion remains with the ecclesiastical court 
according to their own course. Whether an appeal be 
by those courts allowed, or ifso, what its effeet is, it is 
unnecessary to cnquire, since the appeal here must be reg- 
ulated by our own legislation upon the subject. The 
construction however of the act of 1715, must be the 
same as that of Hen. 8, in reference to the species of ad- 
ministrations intended in them, They are in pari ma- 
teria, and the reasons upon which a particular interpre- 
tation is put upon the one are equally applicable to that to 
be put on the other, espéeially when our own was pass- 
ed after the other had been so long expounded. If then 
none can **claima right”? to administration pendente lite, 
no one can appeal from the grant of it to another, with- 


_ in the words of the act. 


The inconveniences of extending the act to such ad- 
ministrations are so great and obvious, as of themselves 
to furnish strong grounds for 4 contrary exposition.— 
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An administration pendente lite is temporary. The ob- 
ject of it is not to administer the estate, but to preserve 
it, until it can be judicially determined who has the right 
to administer it. Such a power must exist somewhere, 
and would seem naturally to attach to the jurisdiction 
where the principal litigation is pending. Wherever it 
is, its efficiency depends upon its exercise being above 
the reach of opposition, in the sense of annulling the 
order, which is the effect of an appeal in one law. It is 
vain to possess the power if the mere will of apother can 
entirely defeafits operation, and leave the property ex- 
posed to destruction and creditors to be delayed, For 
if one order can be appealed from, and the court, in con- 
sequence proceed to make a second, that again becomes 
the subject of appeal; and so on ad infinitum thus 
making it impossible to secure the property and render- 
ing the power of commiting such an administration fu- 
tile. In such a case, the suspension of. the authority is 
its destruction. 

It will be observed, that the court does not go beyond 
the case, which raises the naked question, whether the 
unqualified right of appeal exists. It is not intended to 
say, that the County Court has a discretion altogether 
uncontrolable. Doubtless a Court of Equity might in 
a proper case appoint a recciver, even after an adminis- 
tration pendente lite. And it may also be, that the Su- 
perior Court of Law, in Virtue of general superintending 
powers, might correct a flagrant abuse. as if the 
administration be granted to one notoriously insolvent, 
without security, or to one interested to protract the lit 
igation, and with that view. But redress cannot be had 
by appeal which vacates the grant; nor by certiorari, 
claimed on the sole ground that an appeal was refused. 

Since this is so, it may be useful to mention a few 
plain principles for the wholesome regulation of the dis- 
cretion, which have the sanction of long experience. If 
the litigants cannot agree upon a person, it is manifest- 
ly proper to appoint one who stands indifferent between 
them and will be acceptable to the creditors. But if 
one of the contending parties be already in possession of 
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Dre. 1833. the estate, and does not desire the special letters for the 


Gitus 


~. 
McKar. 





w8ake of spinning out the contest, it would be vexatious to 


grant the letters to another, merely for the sake of chang- 
ing the possession. It is a different thing to put one of the 
litigants unnecessarily into possession. (Williams’ Ears, 
$12.) 

Per CurtAM—JUDGMENT REVERSED. 


Davip GitLis v. ALEXANDER McKay. 


Slaves held by a trustee, in trust to be divided among the children of A who 
may now be living, and those who represent any deceased child, in the 
proportion, and after the same manner as if they were claiming the said 
slaves as next of kin of their father, are not liable to attachment or exe- 
cution at the instance of a creditor of one of the cestui gue trusts. Nei- 
ther has the husband of a female cestui que trust a right to recover the 
interest of his wife without joining her. 





Pherebee Williams, by deed, bearing date the 20th of 
November, 1827, reciting that she had in considera- 
tion of natural love, by deed executed in 1788, convey- 
cd to her three brothers, Jsaacy Samuel and Joel, certain 
slaves therein mentioned, and that doubts were enter- 
tained of the validity of that deed, and that all her said 
brothers were dead, and that she wished to confirm the 
title to their children, and give greater validity to the 
first deed of gift, in consideration: of the premises, con- 
veyed the said slaves before mentioned, and others,.their 
increase, to the number of fifty nine in the whole, to her 
nephew Joel Williams, ‘* to hold the same in trust to:be 
divided into three equal parts; one part to be divided 
among the children of her brother Isaac deceased, who 
may now to be living, and those who represent any de- 
ceased child or children, imthe proportion, and after the 
same manner as.if they were claiming the said slaves, 
as next kin, or distributees under the statute-of intesta- 
cy, of their father’s estate.” One other part was giv- 
en in the same words to the descendants of her brother 
Samuel; and their remaining third part,-in the same 
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words, to the descendants of Joel. Then was added :— 


‘¢ And also, upon the further trust to appropriate the hire 


and profits derived from said’ slaves, to and among 
the children aforesaid, and-grand children, in the same 
proportion that they share in the slaves, after deduct- 
ing the reasonable charges and disbursements for manag- 
ing this trust,” 

In June 1828, this suit was commenced by original 
attachment, which was returned by the sheriff levied on 
several of the slaves by name, that were mentioned iff 
the deed; but he did not take them into possession, and 
left them with the persons who had hired them as here- 
after stated. In 1829, Joel Williams, the trustee, was 
summoned as garnishee; and in his garnishment he 
stated, that immediately after the execution of the deed, 
he took the negroes into possession, and hired them out 
for 1828, and took bonds for the hire, which he still 
held, and again for 1829; that a daughter of the donor’s 
brother Samuel, (who had three other children, all liv- 
ing when the deed was executed) married the defend- 
ant, McKoy; that no division of the slives had been 
made, and that he did not know all the persons who 
were entitled, as the families were numerous, and 
there were conflicting claims, under assignments from 
some of the children of one of the donor’s brothers ; 
that he had never paid to the defendant any thing on 
account of -his wife’s share, or done any act to recognise 


his right to that shares but that he held the whole 


property for the purpose of having it propérly and ef- 
fectually divided according to the trusts. And he sub- 
mitedy whether the interest of the wife was subject toat- 
tachment for the debtefithe husband. 

His Honor, Judge’ Noxwoop, at Cumbérland, on the 
Spring Circuit of 1832, refused to condemn either the 
notes or slaves, to the satisfaction of the plaintiff’s debt, 
upon which he appealed. 

Henry and W. H. Haywood, for the plaintif? 

Badger, contra. 


Rerein, Chief-Justice.—After stating the case as 
above, proceeded as follows: 
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wwe The words of the act of 1777 (Rev. c. 115, § 25) are 
aad “estate and effects.” But from the nature of the juris- 


McKay. 


diction of courts of law, they have been understood in a 
modified sense. In relatiento specific property. attach- 
ment is analogous to execution ; and in respect to choses, 
not in possession, it is substantially an action at law by 
the defendant in attachment. ( Peace v. Jones, 3 Murph. 
256. Elliott v. Newby, 2 Hawks, 22.) Asa general de- 
scription ofthe uses of this precess, this seems to be a just 
One; nor do more than two instancesoccur to me of ex- 
ceptions. One is a debt not due, which by express enact- 
ment may be attached, the other is a debt in auter droit, 
or plainly due to one person for the benefit of another. 
Such an interest as a cestui qui trust has under this 
deed, if a legal one, would certainly be subject to exe- 
cution ; for the law makes all rights to property in pos- 
session, which are known to it, liable to creditors, how- 
ever detrimental to the debtor it may be to have it sold 
in that state, or however inconvenient to joint owners. 
It is « question in this case, whether the act of 1812, 
(Rev. c. 830) brings within the same rule, equitable in- 
terests held in conjunction with a great many other 
persons, entitled to uncqual shares, and liable to account 
with each other, in respect the property, and the pro- 
fits? In Brown v. Graves, (4 Hawks, 342, and Har- 
rison v. Battle. (1 Dev. Eq. Cas. 537,) it was determined 
that only a pure and unmixed trust was within the act; 
a trust, in which the only duty. fthe trustee is to secure 
the estate [6 the ces/ui qui trust, an@ permit him. to en- 
joy it, and convey the legal estate according to°his di- 
rections. If others have an interest as well as thedebt- 
or (I do not nuw mean an, estas equitable joint 
tenants of th® whole trust fundy an equity on_the 
debtor’s particular share,) the act does not operate on 
the case; because in the cases to which the act applies, 
the legal estate is transferred to the trust. ‘The princi- 
ple is, that the legal estate is not to be transferred or 
divested out of the trustee, unless that may be done with- 
out affecting any rightful purpose for which that estate 
was created, or exists. It has been applied heretofore 
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trust to the grantor. But it seems equally ‘applicable. 


to all other cases, in which the cestui qui trust has not 
the unqualified right to call.for the legal estate, and to 
call for it immediately. If the nature of the trust re- 
quires it to remain in the trustee, who by the terms of 
the deed, is to do acts from time to time ; the case is not 
provided for in the statute; for that would be not only 
to divest the legal estate, but to change the nature or 
extent of the equitable right also. As if the trustee is 
to receive and apply the profits annually to the main- 
tenance of another during life; or if the profits are to 
accumulate to a particular period. It would not in 
those cases be an execution of the trusts, but a breach 
of them, if the trustee were to convey the legal estate to, 
the person beneficially interested; and therefore execu- 
tion sued against that person, cannot be done of the es- 

tate out of which the trust arises. A material question 

is, whether when there is an equitable joint tenancy, or 

tenancy in common of a trust, that is so pure and un- 

mixed a trust for each, as to make the share of each lia- 
ble toexecution fer his separate debt. Such an interest may 
be reached in equity, without doubt; and might before 

the act. However streng.the reasons ab inconvenienti, 

against proceeding atlaw, may be, they cannot weigh 

against plain words in-a statute. But they may pro- 

perly be brought in aid of an interpretation of a statute 
couched in doubtful terms; and still more when the words 
lead to the belief that the inconveniences were perceiv- 
ed by the Legislature, and that the enactments were 
made in reference to them. This act says, that exe- 
cution may be done of all such lands or goods, ‘as any 
other person or persons be in any manner seised or pos- 
sessed in trast for him, her or them, against whom execu- 
tion shall be sued, as ought tobe donc if the said party or par- 
ties against whom execution is sued, were seised or possess- 
ed of such lands or goods, of such estate as they be seis- 
ed or possessed of in trust for him, her or them, at the 
time of the execution sued.” These words do not em- 
brace any case but that of a trust for the defendant or 
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defendants in execution. If the trust be for him or them 
and another, it is not within the letter of the statute. Is 
the court at liberty to carry it beyond the letter? If 
ercditors were without remedy, we might and probably 
would be bound to do so. At law the estate of a joint- 
owner may be taken in execution for his separate debt; 
for the law has no other means of dealing with it— 
Butequity frequently interposes to prevent the sale of 
such an interest, although undoubtedly legal, until the 
rights of all the persons jointly concerned can be ad- 
justed, either as to proportions, or by assigning to each 
his particular-share in severalty, so that no person 
should be disturbed by the execution’ but the debtor ; 
and that his interest may be exposed ander circumstan- 
ces to make it bring a fair price, and not deceptive to 
bidders. The object of the legislature was to give the 
creditor a speedy and direct remedy, and save him from 
the necessity of going into a court of equity. But it is 
not a fair construction to say, that this was meant to be 
at the expense of having the property sold at a dis- 
advantage to bidders, or the debtor, or to the injury of 
the joint-owners. Nor to say that it was intended to 
expedite the creditor in those cases in which the debtor, 
or joint-owners with him, would be obliged on their 
part, to seck protection from a eourt of eqbity. That 
would be in one breath, to dispetise with the neeessity 
of applying to equity; and in the next, to create the 
same necessity ; the difference being only, in the party 
who should make the application. Whether it is better 
that it should be done before a sale than after, and even 
before the expense of a scisure, and the inconvenience of it 
to these claiming the joint intePest, itds not difficult to 
judge. ‘The act imports too, that in-every case within 
it, the whole legal estate should be divested, and not 
so much of it as would suffice to feed the particular trust 
for the debtor. A contrary construction might be ad- 
missibic in relation to land, were the act confined to 

that; as that is permanent, a sale disturbs no posses- 

sion, and partition is readily made, and may be compell- 

ed at law. But where then are several cestui que trusts, 
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sonal chattels, it may be doubted whether it be not to 
the advantage of even the creditor, and it certainly is 


— of all the other parties, that a‘ court of equity, whose 


powers are competent to clear all incumbrances, and do 
exact justice between them, shall not alone deal with 
the interst of any one of the cestui qui trust. For to 
say nothing of the danger of a sacrifice of the debtor’s 
interests, and of the exceeding inconvenience to the oth- 
er owners, there is great difficulty in-the way of the 
creditor, in seising the several articles, and in 
selling the part of his debtor in each, or his part 
in the whole mass. The difficulty too, would not termi- 
nate with the sale; for the remedies at law of joint own- 
ers of personal chattels against each other, are subject 
to many restrictions, and until recently, there was no 
method. of compelling partition. My inference from 
these considerations ispthat it was not designed that the 
act should embrace such cases; and that the mis- 
chief of such an interpretation prevents its being adopt- 
ed, when it cannot be done without an implication be- 
yond the words of the Legistature. 

But this case does not directly require the court to 
say that a trust for two or more is in every case out of 
theact. The point therefore may be left undecided, though 
I cannot but say, that I have a strong impression as to 
the proper construction... This deed conveys the slaves 
in trust to be divided among the descendants of the do- 
nor’s, three deceased brothers, in the proportions and af- 
ter the manner, as if her brothers had died intestate, and 
the negroes had been of their estates respectively, and 
in the mean time to be hired out by the trustee, and the 
profits to be appropriated in like manner. Admit that 
ordinarily a cestui que trust having a joint interest with 
others, may call for a conveyance of so much of the le- 
gal estate, as is commensurate with the trust for him, 
so as to make him tenant in common with the trustee ; 
yet the purposes of this trust forbid that. ‘The legal es- 
tate would have been conveyed at once to the present 
cestuis qui trust, if it had been intended that they should 
have it undivided. ‘The trast was created to prevent 
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Dec. 1833. that. The property is in trust, to be divided. Divis- 


"Grits 


v. 
McKar, 


ion then is the object, and that could not be effected at law, 
especially as there may be deaths and infancy in the 
case, which would prevent adivision by contract. Be- 
sides that, the very inconveniences we have been consid- 
ering were in the way; for if legal interests had been 
given to these numerous donees, the share of each might 
be seised for his or her debt, whatever detriment it caus- 
ed to the others. The nature of the trust then requires 
that the trustee should not convey the undivided legal 
estate to any one or all of thecestuis que trust, but shduld 
after a division, made either by agreement or by decree, 
convey to each in severalty, the particular slaves alloted 
to them respectively. This is especially to be inferred 
from the manner in which the interests are given ; not 
in any certain proportions expressed in the deed, but 
according to the statute of distributions, as if the slaves 
had come by succession from the brothers. This pro- 
vision would probably make it necessary-to take accounts 
of the estates of the brothers, and of advancements by 
them to their children, and almost render it impossible 
for the trustee to convey to each an undivided share of 
the legal title precisely corresponding with their portion . 
of the trust. There could bene object in creating the trust 
but to keep the legal estate in one person.until a division 
could be made. Before a division the enjoyment of 
the cestuis quetrust was not to be the ordinary one of ha- 
ving the possession, but that is to remain with the trus- 
tee, who is required to hire out the slaves. If the cestui 
que trust is not to have the possession of the thing by the 
express terms of the trust, it is conclusive that he cannot 
ask for the legal title from this trustee, because that 
would enable him to get the possession in spite of the 
others teeth. Until the division, one of the parties then 
cannot call for a conveyance; and by consequence, a 
purchaser at execution sale cannot divest the title of the 
trustee according to the statute. 

Iam also of opinion that the defendant has not, as 
husband, such an interest as can be taken in execution, 
or as could be recovered by him by suit. He has not 
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reduced any part of the property into possession, Dsc. 1833. . 


so as to defeat the wife’s right of survivorship.— 
It is not necessary to say’ how, for he has power 
over this interest, to dispose of it by contract.— 
The enquir} is, what estate has he in it in the present 
state of thé case, without any act done by him? It is 
not like the case of guardian and ward, where both the 
legal and equitable estate is in the female infant, and the 
guardian does not to any purpose hold against the ward, 
but is merely curator and holds for her. Here the trus- 
tee not only has the legal estate, but is bound to use it and 
does for the present use it, both against the husband and 
the wife. But if he did so against the husband alone, it 
would have the same effectin the case before us. The 
right of the wife is but an equitable chose in action, 
which the husband cannot recover without joining the 
wife, and which upon his death before recovery, would 
survive to her. The case does not indeed state wheth- 
er the deed was made before or dtring coverture. If 
that make a difference, it must be taken against the plain- 
tiff, who must show aflirmatively every fact necessary 
to subject the property, because without that the defend- 
ant is not in court. But Ido not think the time mate- 
rial, because however it may be at law with respect to 
rights purely legal, this must be treated, even at law, 
as a court of equity treats the same subject as between 
the husband and wife, and the modern decisions conclu- 
sively establish, that the husband cannot recover an 
equitable interest of the wife, without uniting her with 
himself in the suit. This is the stronger here, if, she 
be not entitled to a provision out of her equities ; for 
that should make us more careful to preserve for her the 
right of survivorship. As the husband could not alone 
sue for this interest, it cannot be attached for his debt ; 
and the judgment must be affirmed. 


Per Cur1AaM—JUDGMENT AFFIRMED. 
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From long and uninterrupted possession of land as owner, a grant will be 

presumed. This presumption is founded mainly upon the known inad- 

- equacy of human tribunals to ascertain the real truth of remote transac- 
tions, and does not depend upon a supposed correspondence between the 
fact and the presumption in each particular case, and its character is de- 
termined by its origin. It is not merely a presumption of fact which a 
jury may make, nor is it a presumption of law which cannot be rebutted ; 
but it is a presumption which the law requires, and the court should di- 
rect the jury to make, unless proof is offered which shows the fact to be 
otherwise. 

To raise this presumption between individuals twenty years is sufficient, 
and (in cases not within the act of 1826, c. 28,) less than twenty years 
is not: as against the State, the precise period is not determined, but 
forty ycars is eertainly enough. 

This presumption extends not only to grants and deeds, but to every thing 
necessary to support the title of the possessor. 

The case of Pipkin v, Wynn, (ante 2 vol. p. 402,) approved. 

When however, one enters originally not as owner, but under the title of ano- 
ther, even a very long possession will not raise this species of presumption ; 

v4 there, time however long, has only its usual and natural effect, as the foun- 
dation for an inference of fact which the jury may draw or not, as they 
may, or may not believe the fact in the particular ease to compare with the 
inference. 




































A call in a grant from a pond or a river, “ west up the river to a stake,” is s 
in law equivalent to “with the river,” and the line must pursue the course V 
of the stream ; this sense of the words might possibly be controlled by a s 
call for a line of marked trees, or a visible and permanent marked corner, ? 
and a meaning thereby given to them equivalent to “up” not “with the 
river,” but by no call less certain can they be controlled. . 

The cases of Hartsfield v. Westbrook, (1 Hay. 258,) and Smith v. Aul- 1 
dridge, (2 Hay. 382,) stated, approved and applied to this case. v 

Where A purchases under an execution against B, takes a deed and on the r 
same day conveys to B, though the purchase and conveyance be at the c 
request of B, and merely to give him a color of title, without any money 
paid or received—the conveyance to B is a sufficient colorable title with- P 

in the statute of limitations. a 
It seems, that a sheriff’s deed gives by relation, color of title from the sale. C 






One tenant in common cannot in an action against his co-tenant, be exam- 
ied as a witness to defend the posssession. 
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This was an action of ExsectmeEnrt, tried in Stokes 
Superior Court, before his Honor Judge Norwoop, in 
which the plaintiff claimed, and sought to recover pos- » 
session of the tract marked on the diagram ‘50 acres 
No. 1,” also of the tract marked “ 50 acres disputed,” 
aad of the land lying south of the last named tract, and 
included between the lines S B, B O and the river, of 
which the defendant was in the possession. The decla- 
ration stated a joint demise, and contained but one 
count. An order appeard on the record, allowing the 
plaintiffs to amend the declaration, but no amendment | 
appeared on the transcript to have been actually made. 

On the trial the plaintiff produced and gave in evidence i 
a grant from the State to Thomas Rogers, as assignee | | 
of Alexander Martin, dated 5th November, 1795 for a 

tract of land, beginning ‘‘on the north bank of Dan 
‘‘piver, a small distance below the mouth of Seven-Is- 
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‘land Creek, at Hill’s north west corner, running west, 
‘*up the river, two hundred and twenty poles to a stake, 
“north two hundred and ninety poles to a black-oak, 
** east three hundred and seventy poles to a stake, south 
**two hundred and ninety poles to a stake in Hill’s line, 
‘*then west. to the beginning.” | 

The beginning of the grant was shown to be at A; the 
course and distance of the final line, terminated at B, 
of the second line at C, where an old black-oak corner 
was found, but no marked trees appeared between A 
and B. or between B and C, or the river bank. The 
lines B C and B E exactly corresponded in length with 
the calls of the grant, but the line C D was six poles 
too long, and D E six poles too short. The grantee 
Thomas Rogers, was-the father of the lessors of the plain- 
tiff. who were his only children and heirs at law. It was 
insisted on the part of the plaintiff, that the true con- 
struction of those grants in law, was, that disregarding 
the course and distance, the river from A to S was the 
boundary, and thence the lines SC D E, it being al- 
leged that the call “up the river’? was in law, exactly 
equivalent to ** with the various courses of the river,” 
and the jury were bound so to locate it. 

The defendant gave in evidence a grant from- the 
State to Robert Mabe, his ancestor, dated 16th July, 


"1795, and covering the tract of 50 acres, No. 1; and 


proved that Robert Mube was in the year 1794 living in 
a house situate on the 50°acre tract, B N M O, and 
that his plantation then cevered part of that tract of 
land, extended nearly to the river, and had the appear- 
ance of a very old settlement, and that he and the de- 
fendant as his heir at law, had continued the possession 
ever since ; that there were old marks from R to H, 
and an old marked beach tree at M. The defendant far- 
ther proved that Robert Mabe came to that neighborhood 
sixty eight, or sixty nine years before the time of the 
trial. and settled on the river, that he sometime after re- 
moved to the ore bank, and then to the river again, and 
that he and his descendants have ever since continued in 
possession of the plantation on the river. The defend- 
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ant then showed by a record of the County Court, that 
Robert Mabe on the 25th of June, 1778, made an entry 
of 150 acres, including his improvements, to which a ca- 
veat was put in by Alexander Martin, and at May Ses- 
sions 1779. withdrawn. And the defendant showed 
that at March Session, 1807, a judgment was recover- 
ed against Robert Mabe.an execution issued thereupon, and 
that under this execution the sheriff sold the land bound- 
ed by the lines R, H, G, P, B, O, and the river, to one 
Gibson, who on the same day on which he received the 
sheriff’s deed, being the 2d June 1810, conveyed the 
land to Robert Mabe. It appeared in evidence, that Gib- 
son bought the land at the request of the sheriff and 
Mabe, and that no money was paid or received by Gib- 
son. Thomas Rogers, the father of. the lessors of the 
plaintiffs, died in 1809, and at the commencement of 
this suit, in 1826, one of the said lessors was of the age 
of a $2 years, another of the age of 90, another of the age 
of 28, and the other under the age of 21; and it also appear- 
ed that Thomas Rogers, in his life, and the lessors of the 
plaintiff since his death, have been in possession, on a 
part of the land granted to him, but not within the boun- 


-daries of the tracts claimed by the defendant. The 


plaintiffs proved that dlexander Martin died in 1810, and 
before his death in a conversation with Rubert Mabe, 
told him that he should not be interrupted in his pos- 
session during his life, and that afterwards Robert Mabe iu 
a conversation with one James Martin, @nquired of him, 
if he remembered the promise of Alexander Marlin, stat- 
ing as a reason for the enquiry, that Rogers threatened 
to sue him for the land. 

Amongst other witnesses offered by the defendant, 
in proving his case was one Shelton, who had intermar- 
ried with one of the daughters of Robert Mabe, but was 
not a party to this suit. ‘The examination of this wit- 


_ ness was objected to by the plaintiff’s counsel on the 


ground of interest, but the objection was overruled by the 
judge, and the witness was examined. 

Amongst other grounds taken by the plaintiff’s coun- 
sel it was insisted that the conyeyance from Gibson to 
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Mabe was fraudulent and inoperative, because Mabe pre- 
tended to hold under Martin, and so holding, obtained the 
deed solely to give himself a colorable title, within the 
statute of limitations. 

The Judge instructed the jury that it was their duty 
to ascertain where the lines were, which were made by 
the surveyor, and intended to be described in the grant; 
that in ascertaining these boundaries there was several 
rules relied on as guides to assist them, but those rules 
were not fixed principles of law conclusive on them, but 
if there was another guide equally certain, or more cer- 
tain, they might found their judgment on it. That when 
a grant called for natural boundaries, these should gov- 
ern notwithstanding any variance from the course and dis- 
tance—and so of marked lines and corners made at the 
time of the survey ; but that where neither natural ob- 


jects nor marked trees were called for, the grant should 


be located by the coarse and distance specified. That 
in this case, as the river made a curve between O and R, 
the description “ west up the river, to a stake, and then 
north,” was uncertain, and it was for the jury to ascer- 
tain whether the first corner was at B, or on the line 
opposite to B at S, and that in determining this they 
were at liberty to take into consideration the distances as 
proved, and their accordance with the calls of the grant? 

The Judge further intimated the jury that if Robert Mabe 
and his heirs had been forty or fifty years in quiet and 
peaceable posséssion of the land in dispute, claiming and 
using it as their own, and his entry covered it, the jury 
might if they thought proper, presume that a grant had 
issued onthe entry, andif they found it had issued before 
the 5th November, 1795 they should find for the defend- 
ant—that in connection, with the length of possession they 
might take into consideration the preferable right of 
Robert Mabe, to make an entry including his improve- 
ments—that he had made such entry, prosecuted his right 
till in 1799, all obstruction to his obtaining a grant was 
removed. 

The Judge further instructed the jury that there was no 
colorof title until the deed from Gibson to Robert Mabe which 
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lieve from the evidence that it was obtained for that very 
purpose. That in order te make the possession held under 
the deed operate to bar the title of the lessors of the 
plaintiff, it must be a possession as owner and adverse to 
the right of Rogers, and hence that if Mabe entered as 
the tenant of Rogers and held over, his subsequent posses- 
sion would not become adverse until he did some act to 
change its character. 

The jury under these instructions found a general ver- 
dict for the defendant, and the plaintiff appealed. 

Hogg for plaintiff. 

Winston for the defendant. 

Rorrinx, Chief-Justice.—The point principally ar- 
gued in this case, is made upon the instruction of the 
judge who tried the cause, that the jury might presume 
a grant to the defendants ancestor. 

The case upon which the instruction was given ap- 
pears in the record to be this. Robert Mabe about the 
year 1763, settled on the land in dispute, which was 
then vacant and wild. He built houses, and opened a 
considerable plantation on it. After some time he re-~ 
moved to another place in the immediate neighborhood ; 
and then back to his former habitation; since which 
time, he or his children, have continually occupied this 
land. The precise periods of those respective removals are 
not stated ; which is to be regretted, as it is embarrassing 
to decide a question of this kind, upon general allega- 
tions. But it was certainly anterior to 1794, that ube 
went back, and probably several years betore; because 
there is no evidence that any body else ever occupied, 
and at that time the plantation which he had in cultiva- 
tion was an old one, and appeared to have been culti- 
vated many years, Indeed it is to be inferred from 
ether parts of the case, that he had returned, and was 
in actual possession in 177%, and had been for seven, 
years. In 1778 he made an entry of the land, to which 
Mexander Martin put in a caveat; which he withirew 
in May, 1779. A grant to Hogers issued in 1795, 
which covers part ef the land claimed by tube, 
Vou. LY. 24 
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and purports to be founded on an entry made by 
4. Martin, and assigned to Rogers. The date of 
Martin’s entry, or of the assignment of it is not given; 
‘nor are the grounds of his caveat stated. 

On the part of the plaintiff there was evidence, that 
prior to 1810, (but when does not appear, ) Martin pro- 
mised Mabe, that he should not be disturbed during his 
life; and that subsequently Mabe asked a witness, 
whether he remembered it, assigning as a reason for 
wishing to know, that one of the lessors of the plaintiff 
threatened to sue him for the land. , 

The court instructed the jury, that if Mabe and his 
heirs had been 40 or 50 years in peaceable possession, 
claiming and using the land as their own, the jury 
might, if they thought proper, presume a grant to have 
issued on the entry made by Mabe; and that if they found 
it to have issued before the 5th of November, 1795, (the 
date of the grant to Rogers, ) they ought to find for the 
defendant. 

It is contended for the plaintiff, that the jadge erred 
in thus leaving the case to the jury ; first, because there 
was not sufficient in the evidence to authorise the pre- 
sumption, that a grant had in fact issued; secondly, 
that the judge did not qualify his instruction by any 
reference to the transactions with Alexander Martin; 
and thirdly, that the jary should have been told, that they 
could not act on the presumption of a grant, unless they 
were satisfied, that it was in fact made. 

The objection has been argued as if the court had di- 
rected the jury, that they ought to make the presump- 
tion. But that is neither the tenor nor the meaning of 
the direction. Upon its face, it leaves the question, as 
being purely one of fact, to the jury. They were in- 
formed, that they might presume the grant, if they 
thought proper ; which is an instruction, to find accord- 
ing to their belief of the truth of the case. The court 
did not state the effect of the circumstances, if found by 
the jury to exist, as grounds of presumption ;: but left 
those circumstances themselves, if established to their 
Satisfaction, as evidence to the jury, upon which: they 
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were to make their own inferences of fact, according Dsc. 1833, 





/ to the intrinsic weight, to which, as circumstantial py he 

; proof, they might, in their judgment be entitled. Sub- v. 
stantially the court only said, that if the jury pre- ™4* 

t sumed, from the possession of the kind supposed, a grant 

\. to Mabe, they might find fer the defendant, although 

the grant was not produced on the trial, nor the loss of 

y it accounted for. Upon the charge, the verdict must 

r therefore be considered as finding the very fact. If 

ff that be upon insufficient evidence, this court cannot cor- 
rect it; for that was the fault, not of the judge, but of the 

8 jury, unless there was no evidence upon which the pre- 

" sumption of the fact could arise. That has not been, 

y and could not contended. The evidence certainly tend- 

3 ed to establish the fact. « ° 

1 If the court did not give a wrong construction in point 

¢ of law, the omission in the summing up, to draw the at- 

: tention of the jury specifically to a particular ¢ircum- 
stance, as a part of the evidence, is not an error for 

i which the judgment can be reversed. If a more par- 

2 ticular notice of it was material to the party, he ought to 

: have prayed it. But the judge did substantially comply 

with the requisitions of the plaintiff. He stated to the ju- 

; ry, that the possession, to be a ground of presumption 

with them, must be found by them, to be quict and pea- 

; ceable, and on a claim and use of the land as the party’s 

, own; which directly presented the enquiry, whether 


the possession was adverse or was derived under Martin’s 
title, as an antecedent one. In this view of the case, there 
is no ground of complaint by the plaintiff; because the im- 
proper inferences of the jury are not the subjects of review 
here; and also because the judge left the case to the 
jury, much less favorably for the defendant, than it 
seems to us, he might have done. 
It would perhaps be sufficient if the court were upon 
; this point to leave the case here. But as there is to be 
a new trial upon another ground, and the jury might 
not draw again the same conclusion of fact, it is deem- 
ed proper to terminate this litigation, as far as the ex- 
pression of our opinion upon the nature and effect of 
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Dé. 1833. the presumption upon this evidence, will have that effect. 
acct 4 a We think that this is not a case in which the jury 
». Should have been told, that they might presume a grant 
Mass. as founded upon their belief that it issued ; but should 
have been told, that they ought to presume it, unless 
from the other evidence they were satisfied that a grant 

did not issue. 

The doctrine of In this State, time does not as yet constitute a title, 
——.. which can be stated in pleading, to be such by prescrip- 
foundation stated. tion, unless it be of that peculiar kind created by sta- 

tutes limiting actions or rights. In all other cases it is 
evidence. But its weight is different according to cir- 
cumstances. Long possession is naturally evidence per 
se, that it is adverse to the rest of the world, and ona 
claim of Fight, and by consequence is pregnant proof of 
the right. A right thus shown is prescriptive in its na- 
ture. But as the common law recognises but one man- 
ner of prescription, and within, that no case falls unless 
the right has been enjoyed beyond the memory of man, 
it has, since that idea of prescription was adopted, been 
found necessary and absolutely necessary, to allow to 
long possession, though within memory, a ferce and ef- 
fect proprio vigore, by which certain inferences of fact 
are considered to be established upon a general princi- 
ple, without waiting for those who ordinarily try facts, 
to announce that they really make that deduction of fact, 
from the possession as evidence of it. The rule has been 
so long acted on that it is now settled. The court does 
not act upon the presumption as conclusive, but as being 
the next thing to it. The jury is directed that they 
ought to consider the fact that may be presumed, as ex- 
isting unless the contrary be proved. The rule is found- 
ed partly upon the supposition that one man will not u- 
surp the rights of another; and if-he should, that the 
other will become cognizant of it, and seek to resume 
them, and ought to do so before the usurper has expend- 
ed his substance, and enfployed his life in improving an 
estate which is to be taken from him. But it chiefly 
rests upo» the consciousness of all human tribunals, of 
the imperfections and inadequacy of their capacity for 
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the investigation of remote transactions ; touching which 
satisfactory conclusions can seldom be arrived at, as be- 
ing the real truth. Of the proofs, many even of those in 
writing, will in the ordinary course of events be lost.— 
Of the witnesses, most must be dead; and of the survi- 
vors the relation is not received with confidence ; for 
it has not the ordinary claims to credence. It is given, 
when from the decay of the faculties, the most upright 
man may deceive himself as to his recollection; and one 
without integrity may safely deceive others, because 
there is none to contradict him. Public policy forbids 
all enquiry into such transactions ; if upon the enquiry, 
rights are to be adjudged only as they are shown by af- 
firmative proof to exist. Hence the necessity for pre- 
sumption; and to derive utility from it, anything and 
every thing is presumed in favor of him who has had a 
long possession and exclusive enjoyment, and against 
him who seeks to disturb it; and this as a matter of 
right reason and moral certainty. 

In Reed v. Brookman, (3 T R 159,) Mr. Justice Bull- 
er said, that for two hundred years past it had been consid- 
ered that grants, letters patent, and even records should 
be presumed from mere length of time. An instance 
ef presumption from time is familiar to every student, 
upon the issue of payment at or after the day, in debt on 
a bond. There are many cases, and the more numer- 
ous as we come down to our own times, in which the 
doctrine has been discussed and applied to the rights of 
property, both incorporeal and corporeal, at law and in 
equity. Examples are the bars of twenty years in suits 
for foreclosure or redemption of a mortgage; which, to 
be sure, is said to be in analogy to the statute of limita- 
tions. But the period is not fixed by law; and in all 
cases, as was said in Ricard v. Williams, (7 Wheat 109,) 
the period deemed sufticient to raise the presumption in 
cases to which the statute does not apply is that fixed by 
the statute in cases of the like kind to which it does ap- 
ply. It is manifest that the rule is nugatory, unless the 
necessity which calls for it, authorises the courts, in pro- 
per cases, to lay it down, and the jury to respect it as 
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rw arule of the law. In the cases just adverted to, it has 
Rooxns,etal. heen so adopted. It is applied as a professional pre- 
v 


Mans. 


sumption to an existing controversy, as ene of a class 
of cases, rather than given in as circumstantial evidence 
to the jury of the actual fact in each case. In Elbridge 
v. Knott, (Cowp. 215,) Lord Mansfield not only said that 
a grant might be presumed from great length of posses- 
sion, but that in many cases the court had told the jury, 
they should presume it, or any thing, to support a long 
possession ; and this not upon the idea that the jury be- 
lieves, or that the court thinks that they ought in the 
particular case to believe, that a grant had been made ; 
for it is not probable that it was made; but the fact is 
presumed from the principle of quieting possessions.— 
And in a ease before Lord Erskine, in which he treats on 
the effect of time, he declared that he did not act on it 
as raising a direct presumption of the fact from it, as 
evidence of the fact; but took the presumption, that 
might be made, for the fact, not because it proved the 
fact. but because the fact could not be proved. The 
weight of evidence is estimated then, not by its in- 
fluence over the minds of the jury, but by a rule which 
has become a part of the law ef evidence, 

It is well established in England. In this country it 
is not so familiar, and especially in this State. Our ori- 
gin is so recent, that there has been seldom an occasion 
calling for the application of the doctrine, more especi- 
ally as the sales of land here are so frequent, that almost 
every possession is clothed with a deed. which renders a 
possession of seven years a conclusive bar against indi- 
viduals, or one of twenty-one, against the State. But we 
are not without cases upon this subject. Several were 
cited at the bar from the courts of New-York, and that 
of Ricard v. Williams (7 Wheat. 59,) Pipkin v. Wynns, 
(ante 2 vol. p. 402.) recognizes it in this State, and adopts 
the rule as that of the law. At this term in the case of 
Wilson v. Wilson, (ante p. 154,) this court approved 
of a direction from the court to the jury, to pre- 
sume a grant of an easement from a possession of twen- 
ty years or more. The act of 1820 (c, 28,) is a legisla- 
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tive authority, that these are legal presumptions, and to 
be regarded with favor. That act treats some of the 
established presumptions from time as rules, and proper 
rules of law; and, without rendering them more conclu- 
sive in their nature, strengthens their operation by short- 
ening the time necessary to raise them. I do not per- 
ceive a difference between corporeal and incorporeal 
things in this respect. But it has never been consider- 
ed here, that the short period prescribed by our statute of 
limitations, was sufficient per se, to raise the presumption ; 
for there can seldom be a difficulty in-giving evidence, 
either direct or bearing with ordinary certainty,on events 
occurring within seven or eight years. Twenty years 
seems to be a reasonable time, and as short as should be 
taken as the basis of the presumption against individu- 
als; but I think that ought to be sufficient, and without 
saying what period exceeding twenty-one years, not ac- 
companied by color of title, might raise it against the 
State, certainly the length of possession in this case must 
be sufficient if any be. Upon the instruction given, it must 
be assumed that the apparent chasms in the occupation 
were satisfactorily filled up to the jury, and the periods of 
the removal of Mabe so explained, as to leave a clear and 
continued occupation of upwards of forty years, and 
plain and consistent proof relating to so remote a trans- 
action is not tobe expected. But from the dates given, 
it seems to have been for sixty-three years, with the ex- 
ception of the one interval of his removal. In sucha 
case the presumption ought to stand unless it be 
clearly rebutted. The court leans to the presump- 
tion, and requires the evidence offered to repel it, to show 
the fact to be otherwise. There is much to strengthen 
it in the other facts. .The land was vacant when Mabe 
settled onit. He entered it, and the purchase money was 
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then payable to the entry taker. Apparently then he - 


was entitled to a grant, and entitled to it not only as 
against the State, but also in preference to all other per- 
sons. None contested it but Martin, and the ground of 
his caveat does not appear. But to take it most strong- 
ly for the plaintiff, it must be supposed, as no actual pos- 








192 


CASES ARGUED AND DETERMINED IN THE 


Dec. 1833.- session is shown in Martin, that it was founded in a for- 


ad 


Bocens, et al, 
U. 


Mane. 


mer entry in Lord Granville’s office, or a prior one in 
the State’s office, under the provisions of the entry law 
of 1777 ; which did not determine which amongst these 
several classes of claimants should be prefered. But 
the act of 1779, which passed in January of that year, 
provided that the preference should be given to the set- 
tler, who had been in possession for seven years, of land 
within the entry of another. The retracting of the ca- 
veat immediately after the passage of the act is evidence 
of the recognition by Martin, of the superior right of 
Mabe, as founded on a prior and adequate possession.. 
Mabe then entered under the State and not under Martin, 
held not merely by the acquiescence of Marlin, but 
against him, and against his will. 

If indeed Mabe’s entry had been upon Martin’s title, 
or upon aright in himself consistent with the title of 
Marlin, as an antecedent one, and that now asserted by the 
plaintiff adversely to Mabe be the title of Martin, there 
would be nothing in the case on which the court could 
say there was a presumption of a conveyance from Mar- 
tin or Rogers to Mabe. In a case of that kind an 
actual conveyance must be shown, or presumed by the 
jury ; and there ought to be evidence that at some time 
the possession became adverse, and was thereafter so 
long continued, as to induce the actual belief that there 
was a subsequent deed. Such was the case of Doe ex 
dem. Fenwick v. Reed, (7 E. C. L. R. 79,) cited for the 
plaintilf. ‘The defendant claimed by assignment from a 
creditor of the former owner, who entered into posses- 
sion under an agreement with the debtor, that he should 
hoid the land until his debt was paid. The title deeds 
were retained by the former owner, and the agreement 
proved and the family of the debtor had, upwards of 
thirty years after the agreement, paid ecclesiastical dues 
which exonerated from tythes the land in the hands of 
the occupier. ‘Lhe origin of the possession was unequi- 
vocally upon the title then vested in the plaintiff, and for 
a particular estate, and that possession could not be set 
up as a presumption that a conveyance had been subse- 
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quently made in fee, without showing some fact that 
would make it adverse a great while before, and also a 
continuance of it, after that, for such a length of time 
as would induce the jury to believe that a conveyance 
had been actually made, which belief was the more dif- 
ficult in that case, because the necessary conveyance to 
pass the fee was a fine, of which every memorial was 
not likely to be lost. 

But in this case the origin of the possession was en- 
tirely different—not connected at all with Martin’s title 
and held against it. In such a case, even if the trans- 
action with Martin was before his assignment to Rogers, 
it would be difficult to allow any operation to it, unless 
it was proved in such terms as would clearly give it 
the character of an attornment, which seems altogether 
incredible as being entirely inconsistent with the con- 
test on the caveat, and the result of that proceeding. It 
would rather seem that what is called the promise of Martin 
was the vaunt of a vanquished man, who did not like to 
acknowledge the victory of his adversary, than the ac- 
knowledgement of Mabe that his title was inferior to his 
adversary’s. If however the period of the transaction 
had been fixed and the jury could infer from it, notwith- 
standing the evidence of record, that Mabe clearly re- 
cognized Martin’s title and therefore took no steps to 
complete his own, then it would have been a question 
of fact for the jury, whether a grant had subsequently 
actually issued to Mabe, or whether Martin or Rogers had 
conveyed to him. But the plaintiff in the case made by 
him could not ask benefit from that principle, because 
it does not appear that the promise of Martin was made 
prior to his assignment, or had any connection with the 
title now vested in the lessor of the plaintiff For the 
want of that there was nothing to repel the presumption, 
and it ought to have been laid down to the jury unqual- 
ifiedly as producing a legal inference, that a grant had 
issued to Mabe on his entry made in 1778, or on some 

other. It is the opinion of the court therefore, that in 
- the instruction given, there was no error as against the 
plaintiff. 

Vou. IV. 25 
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Dre. 1833. This opinion would render it unnecessary to consider 


ne etal, the exception to the charge of the Judge upon the ques- 


v tion of boundary ; because the jury did not find their 


Mast. verdict upon that part of the case, as appears from the 
verdict being generally for the defendant. although the 
patent to Rogers. under any construction of it, cov- 
ers a part of the land claimed by the defendant. But as. 
there is to be a new trial upon another point, it may be 
our duty to decide this point also, for the purpose of nar- 
rowing the controversy upon the next trial. 

Construction We have no difficulty upon the construction of 
Sore in the the patent, and must say that our opinion does not con- 
cur with that of the Judge of the Superior Court. If 
the call of the grant be for the river, it is a settled rule 
that the river is the boundary. The words are * thence 
west up the river 220 poles to astake,”’ which the Judge 
considered uncertain, and therefore left it to the jury to 
presume that a line was actually run according to the 
course ; and in substance, instructed them that such line, 
if found by them to have been run, was the boundary. 
There was nothing shown here as marked trees on the 
line, or at the corner, to control the calls of the deed, no- 
thing but astake being called for. The course and dis- 
tance therefore, upon legal principles must govern, if 
there be no call for another object, and so the jury should 
have been instructed. Butif there be a call for the river, 
upon the like principle, the instruction should have beeu 
that the deed extended to the river. The court consid- 
ers it settled upon authority, that *‘ up the river” is the 
same as ** along the river,” unless there be something 
else besides course and distance to control it. In 
Harisfield v. Westbrook, (1 Hay. 258,) ** thence down the 
swamp,” was held to mean * abong the swamp.” In 
that case no course was given, and for that reason, the 
argument was that a direct line from the corners called 
for in the deed was the boundary, but it was held otherwise. 
But in Smith v. duldridge, (2 Hay. 382,) the decription 
was ‘thence, south 50 degrees east down the creek to a white 
oak,” and the question was whether the creek or a straight 
line from the white oak to the preceding coruer was the 
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boundary, and it was held the former. We believe that Dkc. 1833. 
these cases have since governed many others. ‘These , ~~ ~~ 
words might possibly be controlled by a call in the grant a 
for a line of marked trees, or a visible and permanent ™4#". 
marked corner, as a stone or a tree, found and identified, 

and not standing on the river ; as that might show that 

they were used only to denote the general direction of the 

line, subject to the restriction rendered necessary by the 

specific call for other permanent termini found to be up, 

but not on the river. Upon the face of the deed, and state 

of the evidence, the river is the boundary by the judici- 

al exposition ; and the Superior Court erred, as we think, 

in not giving it to the jury. 

A further exception is taken to the opinion of tke 
court upon the operation of the deeds from the Sheriff to 
Gibson, and from the latter to Mabe. Itis contended 
that they do not constitute color of title ; because there 
was no change of possession, and because they were ta- 
ken in fraud of Martin, under whom Mabe held. 

Those deeds it is true, could not change the character Color of title 
of the possession, as between landlord and tenant. But 4° ae 7 
that is a very different question from the present, which tekingadeed bus 
is, whether they exhibit a colorable title, so that if the pe yp 
possession was adverse, they would denote that the pos- tate on the pos- 
sessor had some estate on which his possession was ~~” — 
grounded and not a mere naked possession. If one in 
possession take a deed in fee, from another who has no 
right, that is a colorable title, which apparently au- 
thorises the subsequent possession. If indeed he was 
the .tenant of another, the deed would not per se, 
as between them, operate as an ouster of the landlord. or 
make the possession of the tenant adverse. © Still there 
would be a color of right. But this is not a mere con- 
tinuance to get a proper title ; at least the court is not 
at liberty to consider it so upon the facts stated. It may 
be argued, that as no money was paid by Gibson, the 
debt for which the sale was made was not a true one.— 

But that is not stated to be the fact: and it may well 
be that it was and that Gibson purchased as the friend of 
Mabe to give him time to raise the money, and that he 
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Dac. 1833, did raise it himself and satisfy the creditor. That would 

ieee - rebut every imputation of fraud, and the deed would then 

v. be a plain declaration to the world that he claimed the 

Mase fee. The Superior Court held that the Sheriff’s sale 

was color of title only from the execution of the deed. 

To that extent at least we think it must be carried.— 

Whether the deed when made, did not by relation consti- 

tute color from the sale, as it constitutes title from that 

time so as to overreach an assignment of dower subse- 

quent to the sale, is a question upon the affirmative of 

which much might be said. Connecting the deed, the 

execution, sale and return of the sheriff together, they 

would seem at least as plausible documents of title, 

as those enumerated in the first section of the act of 

1715, and that of 1791, from which we get our ideas of 

color. But the case does not call for a decision of the 

~ question, and therefore it is left to be further considered. 

We think the deeds are color of title. Itresults from 

this opinion, that all the lessors of the plaintiff, except 

the infant, are barred by the statute of limitations ; and 

upon the authority of Hoyle v.Stowe, (ante 2 vol. p.318,) as 

there is but one count, upon a joint demise, the plaintiff 

could not have judgment for even the infant’s share. It 

appears however in the record, that the plaintiff obtain- 

Gompetency of ed leave to amend the declaration upon payment of costs, 

one ‘tenant, in and we presume it was in this respect ; which prevents 
a | Apes the court from affirming the judgment on this ground. 

ness tor co- er 

tenant. The only remaining exception is to the admission of 

the witness Shelton. The point to which he was exam- 

ined is not stated, and therefore there must be a new tri- 

al if he was incompetent for any purpose. We think he 

was incompetent. He married a co-heiress with the de- 

fendant, who claims the land, and is in possession as heir 

of their father. There has been no partition, and the 

wife is not stated to be dead, and is therefore taken to be 

living. The witness and the defendant are then tenants 

in common, and the latter is the tenant in possession, 

and the plaintiff claims the whole land against both.— 

The ground upon which the Judge admitted the witness 

is, that he was not a party to the suit, But there are 
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many cases in which persons not parties in ejectment, 
are not competent witnesses. He who is bound ina 
warranty to one of the parties cannot be a witness in 
support of the title he is te make good. Nor cama land- 
lord testify for his tenant. Nor we think, one tenant in 
common for another. They are all interested in the 
event of the suit, and not barely in the question. The 
possession of the defendant is prima facie that of the wit- 
ness, and the recovery in the action would change the 
possession, and put out the person upon whom the witness 
has a right to call for an account as his bailiff. For this 
reason and for this alone, we think the judgment must 
be reversed and a new trial granted. 


Per Cur1amM—JUDGMENT REVERSED. 


Doe on dem. of Joun O’Dan1Ex v. Joun Crawrorp. 


Indebtedness at the time of making a voluntary conveyance of part only of 
the grantor’s property is, in respect to subsequent creditors seeking satis 
faction of the property conveyed, only evidence of fraud, the consideration 
of which belongs to the jury; but in respect to prior creditors whose debts 
can be otherwise satisfied, it constitutes fraud in law, to be declared by 
the court. 

A voluntary conveyance will never be upheld to defeat a prior creditor, whate- 
ver be the amount of his demand; although the grantor reserve property am- 
ply sufficient to satisfy the debt, and the necessity of resorting to that 
conveyed, arise from the wasting of that reserved, many years after the 
conveyance. 

Nor is there any exception from these principles in favor of dispositions 
made by parents in advancement of children; the principle is universal 


in its applicatign, that the voluntary conveyance yields to the prior debt 


so far as is to its satisfaction. 
The functions of the court and jury in questions of fraud considered and 
distinguished, and the cases of Morgan v. McClelland, (ante 3 vol. p. 


83,) Mordecai v. Parker, (Ib. p. 427,) and the cases in which “this - 


court held the retaining of possession by a vendor, but evidence to be 
left to the jury, and not a fact per se, establishing fraud in law, referred 
to and affirmed. 


EsectMenr tried in Orange Superior Court, at Au- 
tumn Term 1832, before Martin, Judge. 
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“Both parties claimed title to the premises in dispute, 
under one Henry O’ Daniel, and on the trial, the plain- 
tiff produced a deed made the 11th of April 1809, by which 
Henry O’ Daniel, in consideration of love and affection, 
and of five shillings recited to have been paid, granted, 
bargain and sold the premises to several of his children, 
(of whom the lessor of the plaintiff was one, ) in the usual 
form as far as the habendum, which was in these words: “ to 
“ have and hold the said land with the appurtenances, unto 
‘*him,the said Henry O° Daniel, his heirs and assigns forev- 
‘er, to the only proper use, benefit and behoof of them, 
** the said John. &c. (naming the grantees) their heirs 
‘‘and assignees, from’”—then followed a covenant of 
general warranty, after which was this clause,—*‘ with 
“ making this reserve, that is to say, the land is to re- 
‘main mine till wy death, and if I should marry, be 
‘*her who she may, I leave her my small house, that 
‘stands over the cellar, with an acre lot of ground, with 
‘‘the privilege of water and wood to support it, and 
‘firewood for her, and the fifth part ‘of the orchard 
‘during her life or widowhood, and at her death or 
“marriage, the whole is to return to my son.” 

The defendant showed sundry judgments and execu- 
tions against Henry O’ Daniel, a levy by the sheriff, a 
sale at which the defendant became the purchaser, and 
a deed from the sheriff. One of these judgments was 
rendered in 1822, for the sum of three dollars principal, 
and twelve dollars interest, being the balance due upon 
a bond executed by Henry O’ Daniel in May 1808, for 
£12 10. This was the only debt shown to have been due 
befofe thesexecution of the conveyance under which the 
plaintiff claimed ; the other judgments being founded 
upon debts contracted in 1822. 

‘o encounter the defendant’s case, the plaintiff prov- 
ed that previously to the execution of the conveyance, 
Henry O° Daniel had declared that he intended to convey 
the land to his children after his death, because they 
had assisted him in paying for it, and also proved that 
they by their Jabor, had contributed towards such pay- 
ment. 
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‘The plaintiff also proved that at the time of the con- Dze. 1639. 
veyance, and for several years thereafter, H. O’Daniel 9.) W155 
was in possession of personal property of the value of v. 
$500, all of which however had been sold, consumed or ©®4¥*°2?- 
wasted, before the sale by the sheriff. 

The presiding Judge after remarking to the jury, that 
the question had been raised in argument, how far a per- 
sen indebted was permitted to dispose of his property by 
voluntary conveyance—stated, that it was a general prin- 
ciple that a man should be just before he was permitted 
to be generous. If he was indebted, and voluntarily con- 
veyed such a portion of his estate as left an insufficiency 
for the payment of his debts, that such conveyance was 
inoperative as to the debts which he then owed. If he 
was iadebted and disposed of a part of his property by 
voluntary conveyances, leaving enough to satisfy the 
claims of his creditors, but by some casualty or accident 
the property reserved should be destroyed, when there 
had not been-any delay in the creditors in endeavoring 
to obtain their debts, and no improper indulgence given 
by them, that a voluntary conveyance under such cir- 
cumstances would be invalid to defeat such debts. 

The plaintiff ’s counsel then moved the court to instruct 
the jury, that a voluntary conveyance was valid against 
creditors, unless the conveyor was insolvent at the time, 
or in failing circumstances, which instruction the Judge 
declined to give, but did instruct the jury that where a_ 
debtor making & voluntary conveyance of part of his 
estate, reserved to himself sufficient property to pay his 
debts, such conveyance was effectual against those who 
were his creditors at the time of the conveyance." And 
that in the case before them, if the conveyance was bona 

fide, and the granter reserved to himself at the time, pro- 
perty sufficient to pay his debts, his life estate reserved 
being liable therefor, then the deed under which the 
plaintiff claimed, was effectual to pass the remainder in 
the premises, notwithstanding the small debt proven to 
have been due at the time. 

Under these instructions the jury found for the de- 
fendant, and judgment veing rendered upon the verdict, 
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the plaintiff appealed to this court, where the cause was 
twice argued, once at June term last and once during the 
present term by Winston for the plaintiff’ Mash, contra. 


The court being divided in opinion, the Judges deliv- 
ered their judgments serialim, as follows : 


Gaston, Judge-——This was an action of ejectment, 
and upon the trial the plaintiff endeavored to shew a ti- 
tle in his lessor by a deed from Henry O’ Daniel to his 
children, and the defendant set up a title under a sale 
and conveyance from the sheriff upon executions issued 
against Heary O’ Daniel subsequent to the delivery of 
this deed, The controversy turned mainly upon the 
question whether O’Daniel’s deed was fraudulent and 
void as against the creditors in these executions. The 
jury found a verdict for the defendant, and judgment 
having been rendered accordingly, the plaintiff appeal- 
ed to this court. 

We have not the right to decide, nor the means of 
knowing whether the verdict of the jury was correct or 
incorrect. The facts testified are brought before us so 
far only as to enable us to see the application of the charge 
of the Judge, and to ascertain whether in the instructions 
given, or in the instructions refused, any error has been 
committed which might have led the jury to an improper 
conclusion. Theappellantexcepts to a part of the charge 
as erroneous in law, and also complains that the Judge 
refused to give certain instructions which were prayed 
for by him, and which in law ought to have been given. 

The part of the charge excepted to is in these words : 
‘¢that the question had been raised in the argument how 
‘*far a person indebted, was permitted to dispose of his 
‘‘property by a voluntary conveyange—that it wasa 
‘¢ general principle that a man should be just before he 
‘‘was generous. If he was indebted and voluntarily 
‘¢conveyed such a portion of his estate as left an insuf- 
‘* ficiency for the payment of his debts, that such convey- 
‘¢ was inoperative as to the debts which he then owed. 
‘¢If he was indebted and disposed of a part of his pro- 
‘‘perty by voluntary conveyances, leaving enough to 
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“alty or agcident the property reserved should be de- 
‘‘stroyed, when there had not been any delay in thecre- 
‘“ditors endeavoring to obtain their debts, and no im- 
“proper indulgence given by them, that a voluntary 
“conveyance under such circumstances would be inval- 
‘id to defeat such debts.” In asubsequent part of the 
charge after declining to give the instructions asked 
for by the plaintiff, the Judge laid down the above rule 
in a form more favorable to the voluntary donee. I do 
not however deem it necessary to examine the effect of 
this subsequent modification, because upon deliberate re- 
flection, I am satisfied that the plaintiff has no cause of 
complaint against the part of the charge excepted to, 
and that no rule more favorable to voluntary conveyan- 
tes than the rule there stated can be tolerated, without 
violence to morality, public policy and long established 
law. 


~ That the obligations -of justice are superior™te the 


claims of affection, and that no man can rightfully bestow 
a favor at the expense of his creditor, is not questioned 
in the ingenious and able argument which has been ur- 
ged on the part of the appellant. But it is asked may 
not these obligations and claims be reconciled—may not 
justice and generosity be both consulted—and is not 
this harmonious discharge of both classes of duty provi- 
ded for, when the donor takes care, while giving away a 
part of his property, to reserve what will probably be 
sufficient to answer the demands of his creditors? To 
the morality of such an arrangement, it seems to me there 
are obvious and unanswerable objections. It does not 
provide for the discharge of duties of different grades in 
their relative order. It does not even place the demands 
of right on a footing with the claims for bounty, but in- 
verts the order for moral preference. It secures the lat- 
ter—confessedly of inferior and imperfect obligation— 
beyond the correction of mistake and the reach of casu- 
alty, while it exposes the former—those of superior and 
perfect obligation—to all the dangers arising trom error 
of judgment and the contingencies of time and mis¢hance. 
Von. IV. 26 
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If, contrary to probability, enough has not in fact been 
reserved for the creditor, andeither he must lose the debt 
or the donce be disappointed of the gift, can it be a ques- 
tion of morals on whom the loss should fall? In the es- 
timate of conscience no man.owns more than what re- 
mains after the satisfaction of the just ducs to others, and 
every donation which he makes is of the property of his 
creditor if by such gift they are defeated. The duty of 
the debtor is to pay his creditor if he have the ability to 
do so. The doace ought not to hold, and honestly cannot 
hold the property given, if it be needed for the payment 
of a creditor of the douor prior to the gift. Public po- 
licy is imthis respect, as it always ought to be, consistent 
with the injunctions of morality and will not admit of 
the adoption of a rule less strict or precise. That credit 
which is indispensable for the commerce of life, can 
scareecly be commanded in any country, where a debtor 


has the power to jeopard an existing debt by the gratui- - 
tous alienation of his effects. _ It would be strange if the ~ 


common law, which has been termed the perfection of 
reason, had not recognized these dictates of justice and 
maxims of policy. In the progress of society, when with 
the refinements of life the artifices of deceit had greatly 
multiplied, it might well have been deemed expedient 
by the Legislative authority to interfere with positive 
enactments, the more explicitly to denounce, and the 
more effectually to embarrass and defeat contrivances at 
unfair alienation, which threatened injury to creditors 
and purchasers. The well known statutes of the 13th 
Elixabeth, almost expressly re-enacted by our act of 1715, 
and of the 27th of Elizabeth, were enacted for this end. 
But Lord Coke calls on the student to notice with’ res- 
pect to the first of these statutes, that it uses the words 
*‘declared,ordained and enacted,” and remarks ‘‘by force 
‘‘of which word declared it appeareth what the law was 
‘*before the making of the statute.” Co. Lit. 76a. 290 b. 
Lord Mansfield observes in the case of Codogan v. Ken- 
nett, Cowper 434, ‘that the principles and rules of the 
‘‘common law as now universally known and under- 
** stood, are so strong against fraud in every shape that 
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“the common law was calculated to attain.every end Dec. 1828. 
’ ‘proposed by these statutes.” Whether the observation ‘i ; 

of this great judge be correct or notin its full extent, rv 
particularly in reference to the statute of 27th Elizabeth, ©™4¥*°"> 
there can be little doubt, and so it has been declared 





by this court in the case of Morgan vy. McClelland, (3 Dev. 
. 83,) to be perfectly correct with respect to alienations 
Fi attempted against existing rights. Certainly ever since 
' the statute of the 15th Elizabeth cither upon common law | 
t principles or by construction of that statute, a voluntary 
t disposition of property has always becn held void against 
: a prior creditor thereby attempted to be defeated. 

t But it has been here insisted, and the Judge below 
f was required by the plaintiff so to instruct the jury, that 
t this doctrine was subject to a very important modifica- 
2 tion overlooked and disregarded indeed in many decis- 
© ions and elementary treatises, but unequivocally declar- 
bs ed in certain late adjudications of English Chancellors. 
e It is said that these adjudications clearly recognize the 
f principle, that a gift toa child or any other disposition 
d founded on a consideration of blood or affection may be 
h permitted to disappoint a prier creditor, if at the tinfe of 
y the gift the donor or settler was not insolvent or large- 
t ly indebted. . In my judgment no such principle is as- 
e serted or implied in any of these adjudications. Before 
‘ we enter upon the examination of these cases, it may not 


it be amiss, to state that although a Court of Equity gene- 

rally claims and exercises jurisdiction in matters of fraud, 

h it is not every case of a conveyance which is fraudulent 

5, 98s against creditors or purchasers, which is a fit subject 

1. for the relief of that court. According to the distinction 

taken by Lord Hardwicke, in Burnett v. Musgrove, (2 Distinction as 

Vesey 51,).where a voluntary conveyance is made with- oo agente wile 
° ° tween cases of 

‘4 out actual fraud, a Court of Equity will say to him who actual fraud, and 

complains of it, take your remedy at law ;-but whenever ‘ud presumed 


is : r ly from the 
). the conveyance is attended with actual fraud, though the conveyanes being 
R possession may be recovered by ejectment, a Court of voluntary : in the 
. . : : . ‘ former equity re- 
e Equity will entertain a bill to set aside a conveyance— lieves ; in the lat- 

rhich i i istincti _ ter the creditor is 
on which is, as he expresses it, ‘‘ a distinction between ac se a> tas tea 





‘¢ tual fraud and fraud presumed only from the convey- regedy. 
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ance being voluntary.” The case of Nash v. Wilkinson 
and the others relied upon by the appellant’s counsel 
were on bills brought by subsequent creditors to have 
conveyances set aside as fraudulent, and the property 
applied to the satisfaction of the debts of the settler or 
denor. In such bills the complainants usually charge 
that the person making the conveyance was indebted at 
the time of the voluntary conveyance, and must allege 
that the conveyance was made with intent to defeat, hin- 
der or delay creditors. If they succeed in showing this 
fraudulent purpose, the settlement is avoided, the pro- 
perty becomes asscts and all the creditors are permitted 
to come in upon this property for the satisfaction of their 
demands. The intent to hinder and delay a creditor is 
sufficient, and it is not necessary to show that such in- 
tent was prosecuted with success. IfMin truth there be 
prior creditors yet unsatisfied, and who have no means 
of satisfaction except out of the property attempted to be 
given away, and it is asked.what is then the rule ofa 
Court of Equity, in any case fit for the exercise of its 
jurisdiction, I answer in the language of Lord Hard- 
wicke, (Townsend v. Windham, 2 Ves. 10.) ‘‘ I knew of 
‘*no case on the 13th Elizabeth where aman indebted at 
‘‘the time makes a voluntary conveyance to a child 
‘and dies indebted, but that it shall be considered a 
‘¢ part of his estate for the benefit of his creditors.”— 
But if such prior creditors have been actually paid off, 
the complainants may neverthelsss insist that the convey- 
ance was made with an actual intent to defeat them, or 
that it was made with an intent to defeat subsequent 
creditors or some of them. To establish or to repel 
cither of these allegations, the degree of indebtedness of 
the settler, and his pecuniary ability, at the time of the 
conveyance, circumstances attending the transaction it- 
self, and furnishing an indication of the motives which 
induced it, become very interesting matters of enquiry. 
Some of the chancellors will not draw an inference of 
fraudulent intent in such a case from an embarrassment 
short of what is tantamount to insolvency, while others 
consider a large or a considerable indebtedness as fur 
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nishing sufficient evidence of this intent. But it is be- 
lieved that no adjudication of an English Chancellor, 
no dictum of a judge in an English Court of Equity, 
can be found, which warrants the idea that a voluntary 
conveyance-to a child will be upheld to defeat a prior 
creditor whatever may be the amount of his demand. 
The decisions in courts of Law, in relation to con- 
veyances, alleged to be in fraud of creditors, are in pre- 
cise conformity with those asserted in Equity. The 
Jaw annuls not voluntary conveyances as such, but frau- 
dulent conveyances. Conveyances are not necessarily 
fraudulent because they are voluntary. nor are they ne- 
cessarily fair because made on valuable consideration 5 
but a voluntary conveyance is necessarily and in law 
fraudulent when opposed to the claim of a prior credit- 
or. Where the creditors who allege an intent to defraud, 
are subsequent to the gratuitous alienation, there the 
language of Lord Mansfield is pertinent and applicable. 
‘¢ A voluntary conveyance may be good against eredit- 
‘*ors notwithstanding its being voluntary. The cir- 
**cumstance of a man being indebted at the time, is an 
‘‘argument of fraud, hut the question is whether the act 
‘¢done, is a bona fide transaction, or a trick and contvi- 
‘“‘vance to defeat creditors.”” (Cowper, 434.) But 
where the controversy is between a prior creditor and a 
voluntary donee, where such prior creditor must lose 
his debt if the gift be held valid, there the language of 
the Judges in the case of Munn & Ludsbrooke vy. Wils- 
more, in (8 Term, 521,) proclaims the established rule, 
‘¢if the deed be voluntary, the law says it is fraudulent.” 
A gift as against such a creditor seems to me as frau- 
dulent and void at common law, as an alienation for 
value after the teste of an execution against a judgment 
creditor. The tribunal which ascertains facts, is not 
needed to pass on the question of actual intent in the 
one case more than in the other. The fact itself, that 
the creditor is thereby hindered in the language of ‘this 
court, in the case of Mordecai v. Parker, (ante 2 vol. p. 
427,) ‘‘ establishes the intent and nothing can be heard 
againstit.” A proper construction of the statute brings 
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me to the same result. Every gift of a part of a debt- 
or’s property by lessening the fund on which his then 
existing creditors rely for payment, has a necessary 
tendency to Ifinder and delay them in the collection of 
their just ues and demands. The law regards every 
act of a rational being as done with intent to accom- 
plish an effect which it has a tendency to produce, when 
that effect is actually produced by it. A gift therefore 
of a debtor’s property, set up to defeat a creditor in the 
collection of his demand, comes within the enacting 
words of the statute, and although it may not have been 
for a positively dishonest purpose, it cannot be brought 
within the proviso, for that protects such only as are 
made bona fide and for a consideration of value. 

The rule thus asserted seems to be regarded on the 
part of the appellant as harsh and unfeeling. If how- 
ever it be the rule of law, it must, however rigorous, be 
inflexibly maintained. But in truth, is it as a general 
rule, rigorous? And if so, against whom? It establishes no 
more than that he who would give away property, and he 
who would hold what is attempted to be given, when 
the transaction endangers existing rights, must at their 
peril take care to secure these rights from injury. If 
the alienation permitted to stand will defeat such rights, 
an honest donor cannot complain that the law will not 
permit such a result, but deny efficacy to his heedless 
act. Has the donee a right to complain? If the debt 
were large, it seems to be admitted that the rule would 
operate no injustice; and if it be small, can it be any 
great hardship on him who has received a bounty to re- 
lieve the property from the trifling incumbrance with 
which it was burthened? Thus may justice and liberali- 
ty be properly reconciled, and the claims of affection re- 
ceive regard without violence to rights of higher obliga- 
tion. 

It has not been denied by the counsel for the appel- 
lant, if a voluntary settlement is necessarily fraudulent 
as against a prior creditor,the judge was right in laying 
down this position as a principle of law. It may not 
be amiss however to state that where certain acts are 
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regarded only as badges of fraud, the conclusion becomes 
then a question of actual intent which cannot be pass. 
ed upon except through the intervention of the jury. So 
this court has ultimately decided on the mich vexed con- 
troversy, whether a possession of the vendor or donor, 
inconsistent with the terms of the conveyance, be a fraud 
in law, or only evidence of a fraudulent design. There 
is no disposition to arraign or to question that determi- 
nation. The right of the jury to pass on every question 
of fact, has been°and ever will be guarded in this court 
with jealous care. But the law which arises upon facts 
the institutions of our country have wisely confided to ano. 
. ther tribunal, and this court is bound by the most sacred 
obligations to take care that the duty ofadministering that 
law shall be exercised by the appropriate tribunal. There 
is no other mode by which we can rationally hope to pre- 
serve the law of the land, what it ought to be, a perma- 
nent, uniform and universal rule of action. Any error 
of this tribunal may be deliberately and solemnly re- 
viewed and corrected, and thus in a great degree, and to 
most practical purposes, may be stayed those fluctua- 
tions from which no human establishments can be abso- 
lutely exempt. If by a series of decisions in this coun- 
try, and in that of our ancestors, for more than two cen- 
turies, it has been invariably held, as I fully believe it 
has, that a debtor shall not be permitted to defeat an ex- 
isting creditor by a gratuitous disposition of his effects, 
then surely this doctrine has become a rule of property 
which must govern all such dispositions, and is part of 
the established law of the land. Every alienation af- 
ter the teste of an execution endangers the rights of a 
judgment creditor, and therefore by the common law, 
was regarded and is still regarded with us as unavailing 
against such rights. Every gratuitous alicuation en- 
dangers the rights of existing creditors, and therefore 
shall not impede the assertion of these rights. The 
law will not permit such alienations to postpone those 
whom it orders to be preferred. The attempt to oppose 
these acts to those rights, the law prohibits as a fraud, 
and it would be faithless to itself, if it did not enforce 
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this prohibition by denying all efficacy to the forbidden 
act. 

I am of opinion that the plaintiff has not sustained 
his exceptions to the charge of the judge, and that the 
judgment appealed from ought to be affirmed. 


Rvrrin, Chief-Justice.—As I concur in the opinion 
delivered by my brother Gaston, I should be satisfied 
with merely saying that, were the question one of less 
consequence than it is. But upon a subject of sach uni- 
versal interest, involving the rights and security of cre- 
ditors, I think it useful that the opinions of all the Judg- 
es should be fully known ; and therefore that it is proper 
for me to say, that I entirely concur both in his reasons 
and in the conclusions to which they have led him. 

I wish also to state, that for the judgment the court is 
now giving we have the authority of the clear opinion of 
Chief-Justice HenpERsoN ; who heard the arguments of 
this vase at the last term and expressed himself strongly 
that no construction could be put on the statute but one 
which absolutely avoids, as against prior creditors, con- 
veyances not founded on a valuable consideration, with- 
out rendering the rights of creditors precarious—a dan- 
ger which it is the sole object of the statute to obviate. 

I will add a few observations upon the arguments at 
the bar for the plaintiff’ It was admitted that if a do- 
nor be insolvent or in embarrassed circumstances, his 
gift is void and must be so pronounced by the court ; 
upon the ground, that the circumstances attending the 
transaction itself, incontestibly . prove the intent. But 
it is said that no intent to defraud can be, or rather is 
necessarily to be collected, when the donor is not em- ~ 
barrassed and his insolvency takes place long after the 
gift, because that circumstance occurring subsequently 
might never have happened and was not foreseen nor 
contemplated by the parties, and therefore is not evidence 
that the covinous purpose existed at time of the convey- 
ance, and it is to the intent then and then only we are to 


look. 
I agree that the fraudulent intent must move the par+ 
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ties to make the conveyance or exist«in their minds at 
the time of its creation. But I cannot assent to the con- 
clusion, that such an intent did not exist or may not have 
existed, if the donor reserved property more than ade- 
quate to pay all the debts he then owed. On the contra- 
ry, it seems to me that. what I consider the fraudulent 
intent is exhibited equally in both cases. What is a frau- 
dulent intent, as described in the statute and by what 
acts is it to be manifested? Itis, to make a conveyance 
which may delay or hinder a creditor and to delay or 
hinder him. Now this is the necessary effect of every 
conveyance of a debtor’s property, and therefore, neces- 
sarily, the intent is that it should have that effect. The 
end in view must be to make the thing conveyed cease 
to be the property of him who conveys and become the 
property of him to whom it is conveyed, consequently 
to withdraw it from the creditor. There cannot be a con- 
veyance, even one for value, into which this intent does 
not enter, Hence the statute after enacting that all con- 
veyances made with such intent shall be void, by the pro- 
viso, excepts from theaperation of that enactment convey- 
ances made bona fide and upon good, that is, valuable 
consideration. In such case the price is substituted for 
the thing conveyed ; and the intent to withdraw the par- 
ticular property although actually existing is not prima 
facie injurious to the creditor. But if there be mala fides 
that is, the further and distinct intention that the price, 
though an adequate one, shall not efficiently, for the pur- 
poses of tlre creditor, be a substitute for the property, 
but shall be so disposed of as to be beyond his reach ; 
then a conveyance for value is also avoided by the first 
broad words of the statute, and is not saved by falling 
within the proviso. Such must be the case with every 
conveyance not made upon valuable consideration. It 
must be founded upon a design to exempt the estate from 
the claim of the creditor, for the act of making the con- 
veyance can arise from no other intent, and inasmuch as 
no other fund replaces the property so intended to be ex- 
empted. that intent is injurious to the unsatisfied credit- 
or and amounts to covin within the statute. To set up 
Vou. IY. 97 
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the deed against the creditor, if it be effectual, hinders 
and defeats him. To make title tinder it in the donee 
and to set it up against all the world-was the very purpose 
of the deed. ‘We cannot say that the parties intended 
te make the deed more than that it should be used in that 
way. Then if it was intended to constitute title in the 
donee and that title would defeat the creditor, the in- 
tention of making the deed must be tedefeat him, which 
intention can be negatived only by the donce’s paying 
the debt. I grant that there is a difference between con- 
yeyances by insolvent and solvent donors ; but it does 
not consist in any difference of the intention of the par- 
ties as to the use to be made of the deed as a hindrance 
to the crediter. It consists only in the time when that 
use will be made of it. In both cases the purpose is to 
allege it against the creditor, though he thereby lose his 
debt, which is the fraudulent intent. In the former it 
is in contemplation to make that use of it immediately 
and absolutely to defeat the creditor, and this consequenc 
follows so directly that it is taken to be the sole object 
of the conveyance. Hence that was the intent of it. In 
the latter case, it is obvious that such was not the sole 
purpose, because the debtor has other means of paying. 
But it is a purpose of it. The intention is to set up the 
deed against the creditor, whatever loss it may preduce 
to him. It is not supposed, it is true, that it will be im- 
mediately injurious to the creditor; for if he receive his 
debt from the donor or raise it out of his other property, 
which the parties expect, it will not prove injdrious. But 
should that turn out otherwise, do not the'parties mean 
that the donee shal, nevertheless, then insist on his deed 
and oppose it to the creditor? And is net that necessa- 
rily the intention at the making of the deed and on which 
it was made? It results in this: that the parties do not 
contemplate a use of the deed, which will presently work 
a loss to the creditor, but only such @ one as will, in 
certain events have that operation. The intent of the 
deed is certain; the injurious effect contingent.— 
‘Tbe solvency or insolvency of the donor is not therefore 
the test of the intentien ; whether it be to hinder the 
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cannot be required ; for that would be to make a gift by 
an insolvent valid, if the donee was ignorant of the de- 
nor’s debts. 
It will be observed, that I consider in reference to-an 
existing debt, the intent to be inseparable from the act ; 
‘and therefore I conceive the law so pronounces it through 
the court. For it is not clearer that the parties intend- 
ed that the conveyance should pass the property to the 
donee, than that it should bar the right of the creditor to 
satisfaction out of that property, which is an intention 
that he should be barred altogether, should it so happen 
that the debtor has not or shall not have other property, 
and such an intention in reference to either of those states 
of facts satisfies the statute. 
As to subsequent creditors I cannet express myself 
more to my own satisfaction than Judge Gaston hasal- 
* veady done. 


Danze, Judge.—The defendant in this case resists 
the granting a new trial on two grounds. First, be- 
cause the paper under which the lessor of the plaintiff 
sets up title to the land, is not a deed, but a testamen- 
tary writing, and should have been proven, as wills 
which pass real estate are required by law to be proven. 
Secondly, that if the court should consider it a deeed ; 
it was fraudulent as to the persons whe were creditors 
of Henry O’ Danicl at the time of its execution, and being 
declared fraudulent as to them, the Iaw will make it 
fraudulent and void, as to subsequent creditors, and 
those who claim under them. I do not think the paper 
can be considered. testamentary. F admit the form of 
the instrument is an immaterial circumstance, if the court 
can collect from the writing that the maker intended it 
should be testamentary. (1 Phil. Rep. 1.). But I am 
unable to discover such an intention in the maker of the 
instrument. The maker has reserved to himself.a life- 
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estate in the land—a circumstance which strongly re- 
pels any thing like an intention to make the instrument 
operate as a will. No executor is appointed, there is in 
it a consideration mentioned, and the maker in person 
acknowledged the instrument in open court to be his 
deed. I am of the opinion that the instrument is 
not a will, but a deed: a covenant to stand seised, 
which will pass the land to the remainder men, under 


and by the statute of uses, if it is not a fraudulent trans- 


action. 

The second point to be discussed is, whether the deed 
was fraudulent as to the creditors of the grantor. H. 
O’ Daniel had two creditors at the time the deed was by 
him executed, the sum due to one of them, was £12 
10; the sum due to the other is not known. 

Fraud is a compound question of law and fact—the 
judgment of law on facts and intents. If the convey- 
ance was made with an intent, and for the purpose to 
delay, hinder or defraud debts and accounts, then the 


law declares the conveyance fraudulent and void, (.4ct of 


1715, ¢. 38.) This act is nearly a copy of the Statute 
of the 13th Elixabeth. Whether a conveyance was made 
with the intent to hinder, delay or defraud creditors is 
a question of fact, and in-a court of law is to be deter- 
mined by the jury. If the jury find the intent of the 
maker to have been fraudulent, the deed then becomes 
void in law. It is not an irresistible inference or con- 
clusion of law, that the indebtedness of the donor or 
grantor, at the time of executing the conveyance, makes 
it fraudulent and void; no, not even for the debts then 
in being; but it is only a badge or argument of fraud 
which may be repelled by other evidence. Let us en- 
quire how the law stands upon this subject as to credit- 
ors at the time of conveyance. First, in the courts of 
law where the jury find the fact of intent or purpose, 

and the court pronounces the law upon the fact so found 
by the jury. Secondly, in a court of equity, where the 
chanéellor pronounces both upon the fact, and the law. 
I think it will be found that the decisions in both courts 
have been substantially the game. Jf there is any differ- 
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ence of opinion, it arises from the manner the cases have 
been reported. In Twyne’s case, (3 Coke’s. Rep. 80,) the 
court said, ‘* when a man being greatly indebted to sun- 
dry persons, makes a gift to his son, or any of his blood, 
without consideration,” that would be fraudulent. Ca- 
dogan v. Kennet, (Cowp. 432.) Lord Mansfield says, 
that a man being indebted at the time of a voluntary 
conveyance, is an argument of fraud. In Doe v. Rout- 
ledge, (Cowp. 711,) Lord Mansfield says again, ‘* onc 
great circumstance which should-always be attended to 
in these transactions is, whether the person was indebted 
at the time he made the setflement, if he was, it is a 
strong badge of fraud.”” His Lordship does not pre- 
tend to say it is per se fraudulent. In the same case, 
page 708, he remarks that the statute does not say a 
voluntary settlement shall be void. To be sure it is 
very difficult against fair honest creditors to support 
a voluntary settlement. It is laid down in a case by 
Hale, that a voluntary settlement may be good. In 
Salmon v. Bennet, (1 Day 527,) the Supreme Court of 
Errors of Connecticut, declare the rule, that mere in- 
debtedness at the time will not in all gases render a 
voluntary conveyance void as tocreditors. That an ac- 
tual or express intent to defraud, need not be proven, 
for this would be impracticable in many instances, when 
the conveyance ought not to be established, and it may 
be collected from the circumstance of the case. In this 
case a voluntary conveyance to a child was held valid 
against existing creditors; the grantor having left at the 
time ample funds, unincumbered for the payment of his 
debts. But if the grantor be considerably indebted and 
embarrassed, or if the gift be unreasonably dispropor- 
tioned to his property, and leaving scanty provision for 
his debts, the conveyance would be void. Inthe courts of 
Equity where the Chancellor finds the facts and applies 
the law, it has nearly become an invariable rule 
to consider a_man actually indebted and conveying vol- 
untarily, always means to defraud existing creditors.— 
Lord Hardwicke expressed himself to that effect in the 
case in Townsend y. Windham, (2 Ves.'1.) The rule 
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Lush v. Wilkinson, (5 Ves. 384.) This- was a fishing 
bill filed by a subsequent creditor against the executor 
and. widow of ——~ Cawood, praying an account of the 
personal estate, debts, &c. and that the deed of settle- 
ment made by Cawood for the benefit of his wife, might 
be declared fraudulent and void, as against creditors be- 
ing voluntary. The bill charged that the deed of settle- 
ment was subsequent to the marriage, and that Cawood 
was then in insolvent-circumstances, er was then in- 
debted to several persons. ‘The widow by her answer, 
stated that the deed was openly and bona fide executed. 
She denied her husband was insolvent at the time of exe- 
cuting it, or at any other time; she stated, that beside 
two debts, (which the property included in the deed, 
sought to be set aside was mortgaged to pay,) that her 
husband did not owe above a hundred pounds, and that 
his personal property considerably exceeded what he 
owed. No evidence was produced by the plaintiff.— 
Lord Jlvanly, master of the Rolls, said he had great 
doubt whether the plaintiff had a right to come without 
proving any aptecedent debt, (he then reflects and re- 
collects the widow admitted in her answer, he owed 
debts to the amount of £100.) He then says a single 
debt will not do. Every man must be indebted for the 
common bills of his house, though he pay them every 
week. It must depend upon this, whether he was in 
insolvent circumstances at the time. The bill was 
dismissed. In Montague v. Lord Sandwich, (12 Vesey, 
136,) younger children brought the bill, and not credit- 
ors. Lord Roslyn declared that pest nuptial settlements 
were void, as to these who were creditors prior to the 
date of the deed. He directed an enquiry whether the 
maker was indebted previously to the making the deed, 

and to what amount. In Kidney v. Consmaker, (12 Ve- 
sey, 155,) the question arose whether a voluntary settle- 

ment after marriage, was fraudulent as to creditors.— 
Sir William Grant, master of Rolls, said, “though there 
had been much controversy, and a variety of decisions 

upon the question whether such a settlement is fraudu- 
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lent as to any creditors except such as were creditors 
at the time, I am disposed to follow the latest decision, 
that of Montague v. Lords@andwich, which is that the 
settlement is fraudulent only as against such creditors 
at the time.” The masterof the Rolls did not reflect 
that if the deed was fraudulent and void under the sta- 
tute-of 13 Elizabeth, it necessarily must be so altogeth- 
er; for if a part be void by virtue of a statute, the rule 
is that the whole is void ; neither did he remark that the 
bill in the case that governed him, was not filed by cred- 
itors. In the case of Reade v. Livingston, (3 Johnson, C. 
Rep. 481,) the Chancellor of New-York has collected 
and remarked on all the cases, beth at law and in Equi- 
ty, up te the time of that decision. He brought his 
mind to the conclusion that a voluntary conveyance made 
by a man indebted at the time, was in law, fraudulent 
as to these who were creditors at the time, but only pre- 
sumptive evidence of an intent to defraud as to subse- 
quent creditor® He says, that as to prior creditors, 
‘the presumption of law in this case, does net depend 
upon the amount of the debts, or the extent of the pro- 
perty in settlement, or the circumstances of the party.” 
I think Chancellor Kent stands alone upon the aforesaid 
doctrine. My opinion is the same as that given by the 
master ofthe Rolls, in the case of Richardson v. Small- 
wood, (1 Jacobs, 552.) He there says being indebted 
is only one circumstance from which evidence of the frau- 
dulent intention may be drawn. 

The question is whether tke court is satisfied that the 
deed was within the purview of the statute, that it was 
made to hinder and delay his creditors by placing the 
property out of their reach ; if it was, then the deed is 
void by the statute. The master of the Rolls goes on then 
further to remark, ‘and if it be once shown that it isa 
deed which as against any of the creditors cannot stand, 
then the property becomes assets and is applicable to the 
payment of debts generally ; all the creditors come in at 
whatever times their debts may have arisen: that,” he 
says, **is decided.” Ibid 558. The foregoing decision 
was made in the year 1822, and is the last on the sub- 
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ject I have seen in the Chancery Reports. To make void 
a voluntary conveyance appear to have been ex- 
ecuted for the purpose ding creditors. Wrizxon 


v. Cotter, (1 Chitty’s Digest $00, who quotes Ridgw. P. C. 
295) The principles contained“in the case of Richardson 
v. Smallwood, are in accordance with these delivered by 
Lord Mansfield in Cadogan v. Kennelt.. These rules are 
approved of by Lord Manners in the case of Grogan v. 
Cooke, (2 Ball and B. 234.) This opinion. will not run 
in conflict with that of Doe v. Manning, (9 East. 59.)— 
That was the case of a purchaser, and the decision was 
not under the statute of the 13th of Blix. but under the 
27th Eliz. Even in that case Lord Ellenborough said 
that nothing but the decisions that had been previously 
made governed him, for if it was res inlegra he probably 
would have come to very different conclusions. This 
opinion does not clash with McRee v. Houston, (2 Murph. 
429,) for that was adecision upon our act of 1784, (Rev. 
c. 225.) I understand the Judge who tri€d the case now 
before us, to have charged the jury, thata voluntary deed 
which would be. good against existing creditors, might 
become void as to the same creditors if the property re- 
served by the donor should happen to be destroyed by 
casualty or accident, when there had not been any delay 


in the creditors in endeavoring to obtain their debt. I . 


think he erred in this part of his charge, for if the deed 
was not fraudulent and void as to the creditors, at its 
execution, no subsequent casualty or accident could make 
it void. In Doe v. Routledge, (Cowp. 710,) Lord Mans- 
field says ‘*a custom has prevailed and leant extremely 
to construe voluntary settlement fraudulent against cre- 
ditors.” But if the circumstances of the transaction show 
it was not fraudulent at the time, it is not within the 
meaning of the statute though no money was paid.— 
0’ Daniel was possessed of personal property of the val- 
ue of five or six hundred dollars at the date of the con- 
veyance and he reserved to himself a life estate in the 
land ; he owed two small debts—and must we say from 
these facts that he made the conveyance for the intent 
and purpose ‘to hinder and delay” these two creditors’ 
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my mind to believe it is within the meaning of the Le- 
gislature which passed the statutes. My associates think 
otherwise and the law upon this point may now be con- 
sidered as settled. I think a new trial should be granted 


Per CurtamMm—JUDGMENT AFFIRMED. 


JoHN Hicks v. WittiaM H. Gitta. 


Th an action in against two who join their pleas and against whom after a joint 
trial, a joint judgment is rendered, an appeal cannot be allowed at the 
instance of one defendant only—and if allowed by the County Court the 
Superior Court acquires no jurisdiction to try the cause, but is bound on 
the motion of the appellee to dismiss the appeal and award a procedendo. 

The case of Sharp v. Jones and Winbourne, (3 Murph 306,) distinguish- 
ed from this case. 

Gosts in the Supreme Court are in the discretion of the court. The appel- 
lant is not entitled to recover them as of right, upon a reversal of the 
jadgment below—but may be adjudged even to pay them under circum. 
stances. 


The plaintiff brought a suit by warrant against Gilliam 
and one Hays. In the County Court they joined in their 
pleas, and upon the trial, a verdict was found -for the 
plaintiff against them both and a joint judgment render- 
ed thereupon, from which Gilliam alone prayed and was 
allowed an appeal to the Superior Court. In that 
court the plaintiff’s counsel moved to dismiss the appeal, 
but the presiding Judge, (Marrin,) overruled the mo- 
tion and proceeded to try the cause, and the plaintiff ob- 
tained a verdict and judgment, from which the defend- 
ant appealed to this court. Several points arising on 
the trial in the court below were presented, by the case, 
but the question on which the cause was here decided, ren- 
ders any statement of them unnecessary. 


No counsel appeared for either party. 


Dante, Judge.—There are several questions or points 
of law submitted for our determination ; but I do not 
deem it necessary to decide but one of thom—Wan one de- 
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fendant appeal from a judgment which has been jointly 
rendered against the two? TI am of the opinion he can- 
not. The case of Sharp vy. Jones and Winbourne, (3 
Murph. 306;) is not a case in point for the defeadant.— 
In that case, the defendants severed in their pleas, and 
there were several judgments ; one in favor of Jones the 
executor, that he go without day; the other against 
Winborne for the debt ascertained by the verdict. It was 
determined, that Winborne might appeal, because the 
judgment against him was single and not joint against 
him and Junes. It isa well settled rule that when a 
judgment is jointly rendered against two, they must both 
join in a writ of error, otherwise the court will quash it. 
(2 Term 736. 3 Bur. 1789. 1 Wilson 88. Archb. P. K. B. 
232.) If after error brought by one of several plaintiffs 
or defendants, in the names of all, the others refused to 
come in and join with him in the assignment of errors, 
they who refuse must be summoned and severed, aftei 
which he may proceed in the writ of error alone, (Cre. 
Eliz. 891. Cro. Jac. 94. 1 Archb. B. EK. B. 232,) and the 
court will give him time to assign errors, until the oth- 
ers can be summoned and severed; (2 Stra. 783,) nor 
can he that is summoned and severed release the errors. 
(4rchb. 256.) But if in trespass against three there be 
judgment against two of them by default, and the third 
justifies, and it is found for him, the two against whom 
judgment was given, can alone join in a writ of error, 
for the other cannot say that the judgment was to his 
prejudice (1 Archb. 233 ;) and the same if two had been 
found guilty by verdict, and the other acquitted. (Cowp. 
425.) We see that one defendant or plaintiff may bring 
a writ of error in the name of the whole, ‘but he cannot 
assign error without an authority from the whole, or by 
obtaining au order of summons and severance, The 
judgment in the mean time stands good aud remains good 
until a judgment of reversal on the hearing of the cause, 
on the writ of error. But in the case of an appeal un- 
der our acts of assembly, passed im 1777, c. 2 the granting 
of the appeal after bond given, vacates the judgment, 
and a trial de nooo upon the law and the facts, takes 
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place in the Superior Court. Therefore, if one defend- 
ant or plaintiff is permitted to appeal without the con- 
sent of the others, it would vacate the judgment which 
might be mest prejudicial to the others. The act of 
1777 declares that ** when any person or persons, cither 
plaintiff or defendant,” are dissatisfied with any judg- 
ment, sentence or decree of a County Court, they may 
appeal to the Superior Court. ‘The construction which 
I put on these words in the act is, that when there is but 
one * person,” either plaintiff or defendant, and he is dis- 
satisfied with the judgment, he shall have the right of 
appeal: and where there are several persons, who have 
joined or been joined as plaintiffs or defendants, and they 
are dissatisfied with the judgment, they may appeal.— 
But I do not collect from the wording of the act, that 
the Legislature intended that any one of those several 
persons composing the plaintiff or defendant in a cause, 
might appeal at his solitary discretion. Generally when 
an appeal is taken, it is presumed to be an appeal as to 
all the parties. In this case, it is expressly stated that 
Gilltam alone appealed and that Hays did not. We think 
the judgment of the Superior Court is erroncous, that it 
should be reversed, and the appeal which was taken from 
the County Court should be dismissed with costs—and 
it is directed that a procedendo issue from the Superior 
Court to the Court of Pleas and Quarter sessions of 
Granville county, to proceed on the judgment in that 
court. 

Per Curtam.—This cause came on to be argued 
upon the transcript of the record from the Superior 
Court of law of Granville county, upon consideration 
whereof, this court is of opinion that there is error in the 
record and proceedings of the said Superior Court in 
this, to wit: that the said Superior Court ought not to 
have taken cognizance of the appeal brought up to that 
court from the Court of Pleas & Quarter Sessions of the 
said county, the said appeal having been improvident- 
ly allowed: Therefore, it is considered and adjudg- 
ed by the court here, that the judgment of the said Su- 
perior Court be and the same is hereby reversed ; and 
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this court proceeding to decide what judgment shall be 

entered in the said Superior Court, doth order, that the 

said court dismiss the said appeal with costs, and award 

a procedendo to the said Court of Pleas & Quarter Ses- 
sions, and that this judgment, and the opinion of this 
court as delivered by the Hon. Joseru Joun Danret, 

one of the judges thereof, be certified to the said Supe- 
rior Court accordingly. And it is considered by the 
court here, that the plaintiff recover of the defendant 
and Ira C. Arnold and Wyatt Cannady, the costs in 
this court incurred, to be taxed by the clerk. 


—"tOte— — 


Doe ex dem. Resecca Carson v. Joun B. Baker. 


A person entering into the possession of lands, under a voluntary parol agre¢+ 
ment to convey, no rent being reserved, is not a tenant from year to year 
and is not entitled to notice to quit. But there must be some act, as a 
demand of possession by the one party or a refusal to deliver by the oth- 
er, to convert the defendant into a trespasser, before an action can be 
EsectMeEnT, tried Spring Term, 1832, at Pitt, before 

Danret, Judge. 

The lessor of the plaintiff claimed title to the premises 
in dispute, under the will of Thomas Carson, who devis- 
ed the same to her for life, and after her death to his 
three daughters with one of whom the defendant inter- 
married. 

It was proved on the part of the defendant, that at 
the instance and request of the lessor of the plaintiff, he 
procured partition to be made of the lands so devised, 
paid his portion of the costs and went into possession of 
the premises with the consent of the lessor of the plain- 
tiff, who promised to make him a conveyance of her in- 
terest therein at any time, reserving to herself the right 
to get fire wood and wood for family use. The defendant 
cleared a part of the land and made valuable improve- 
ments thereon. ; 

A notice dated 25th September, 1830, to quit the pre¢ 
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ed on the defendant a few days after it bore date. The 
declaration in Ejectment was served on the defendant 
the 18th April, 1831, in which the demise was laid on 
on the Ist January, 18ST. 

Upon these facts the court below being of opinion that 
sufficient legal notice had not been given, directed judg- 
ment of nonsuit, from which the plaintiff appealed. 

Mordecai for the plaintiff insisted that the defendant 
was not to be considered as tenant from year to year and 
was not entitled to notice to quit ; he cited Jackson v. 
Deyo 3 Johns. Rep. 422. Smith v. Stewart, 6 Johns. Rep. 
46. Right v. Beard, 13 East. 210. Jackson v. Rowan» 
9 Johns. Rep. 330. Den dem Brum vy. Rawlins, 10 East. 
261. Adams Eject. 115, 116, 117. 


Dever eux for the defendant. 


Rurrtin, Chief-Justice.—The position seems to be cor- 
rect, that the defendant was not tenant from year to 
year, and therefore was not entitled to notice to quit, in 
the sense of determining thereby his estate. For he did 
not enter claiming an estate in himself, or legal interest 
in the land, and was not liable for rent, either in a sum 
agreed on, or by way of use and occupation. His pos- 
session was merely by the license of the owner for an in- 
determinate period ; which seems to be the only remnant 


of the old strict common law tenancy at will, which now 


exists. 

In such cases, the possession is lawful, and may be 
continued until one party or the other determines the 
will: the lessor, by demanding the possession, or the 
occupier by some act wrougful to the owner, which turns 
him into a trespasser. Before that, ejectment cannot be 
maintained ; for that action assumes, that the possession 
of the defendant at the time of bringing it, and at any 
time after the demise laid in the declaration, is wrong- 
ful. Hence in Right v. Read, (1S East. 210,) it was 
held that after the defendant had been put into posses- 
sion under a treaty for a purchase by’ the lessor of the 


plaintiff, he could not maintain this action until the de-’ 


~~ ed 
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fendant was made a wrong-doer, either by a refusal to 
deliver the possession or some other fort. Hence the 
notice given in this case was necessary. or some other, 
The question remains, whether this action is consistent 
with that notice, so as to be sustainable upon it. The 
notice is to quit on the ist day of January, 1831; and 
ihe declaration was served in April 1831, upon a de- 
mise laid on the first of January. It has been in some 
cases argued, that seryice of the declaration of itself de- 
termined the will. and that the common rule subsequent- 
ly entered into, includes an admission of the entry of the 
lessor to make the demise, whicl: is sufficient. Hf this 
be true in any case, it can be only where the demise is 
Jaid on the day of the service ; for it must go on the idea 
that the entry to serve the declaration, determined the 
permissive occupation, and that then the demise was 
made, and the ouster subsequently ; which the occupier 
is not bound to defend, and therefere defends at his 
peril. But if the demise be laid as of a prior day, then it 
is before any supposable entry of the lessor, because the 
defendant’s possession on that day was legalised and as 
a fiction, a lease, apparently illegal, cannot be admitted. 
Hence it is laid down generally, that in all cases of per- 
missive occupations the demise must be laid after the de- 
termination of the licence. Birch v. Wright, (1 T. R. 
383.) Adams on Eject. 191. This is not merely techni- 
cal, because the action supposes the lessor to have the 
right to make the demise at the time it is laid, and that 
the defendant had then no right to possess, and hence, 
it is conclusive of the lessor’s title from that day, in the 
action for mesne profits. In Dem v. Rawlins, (10 East. 
261,) no demand of possession was shown, except the ser- 
vice of the declaration, which it was insisted, was sufficient. 
But the contrary was held, upon the ground that the de- 
mise was laid on the preceding ist of January, and the 
court asks, from what time before the service of the de- 
claration was the defendant a trespasser? 

In the case before us, the question is not upon the ef- 
fect of another notice to quit before January, if one had 
heen given; nor upon the effect of the declaration, 
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if it had been served on the first of January ; but wheth- 
er upon the notice given, the lessor of the plain- 
tiff can be supposed to have made the demise on 
that day. He cannot, because it was not against his 
will that the defendant should possess to the end of that 
day. and therefore until its expiration, the lessor cannot 
be presumed to have entered, as the demise assumes he 
did. Until the end of the day, the defendant had not 
refused to deliver the possession as demanded, and con- 
sequently was not a trespasser at the time of the demise. 
Upon this ground, the judgment must be affirmed. 
Per Cur1aM—JUDGMENT AFFIRMED. 


8 © Otte 


Joun Tuomas AND Wire, et al. 
v. 
Nancy Garvan. 


A proceeding for partition at law, cannot take place, except there be a com; 
mon possession, and a common possession is always implied from acom- 
mon title until the contrary be shown. 

But if an actual ouster be made by one tenant in common of his co-tenant, 
there is no longer a common possession and the remedy is not by peti- 
tion for partition, but by Ejectment. 


This was a petition for partition, to which the defend- 
ant pleaded : ist. That she was not tenant in common 
with the petitioners. 2dly.~“That she was not tenant in 
common in possession with petitioners. 3dly. That she 
was in the sole adverse possession of the premises. ‘To 
these pleas replications were entered. The petition was 
file] Fall term 1828, of Bladen Superior Court, by Sa- 
rah Mulford, who died pending the suit, and the present 
petitioners were made parties with leave to prosecute.— 
Ou the trial before Danrex, Judge, at Spring term, 1831, 
the defendant produced a conveyance from Ephraim 
Muiford and Sarah his wife, the ancestors of petitioners, 
dated 4th January, 1802. to Richard Garvan the husband 
of the defendant for ali their interest in the premises. — 
Sarah Mulford had never been privateiy cxamined touch- 
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ing the execution of this deed. Ephraim Mulford, the 
husband, died in 1807. Richard Garvan died in 1827, 
having continued in the actual, sole and exclusive pos- 
session of the premises from the date of the deed in 1802 
until his death and then devised them to the defendant, 
who continued in possession up to the filing of this peti- 
tion. Sarah Mulford died in 1829, leaving the present 
petitioners her heirs. 

It was further proved that Ephraim Mulford before 
the sale to Garvan resided with him and they cultivated 
the disputed lands tegether. After the death of Mulford 
his widow resided 4 or 5 miles from the disputed land. 

The jury were instructed, that if the defendant and 
her husband during his life had continued in adverse pos- 
session of the land under the deed from Mulford and wife, 
for seven years from the death of Mulford, the entry of 
the petitioners was barred, and they were not tenants in 
common with petitioners and consequently were not en- 
titled to have partition of the lands. They were also 
further instructed, that if they had been tenants in com- 
mou, yet.if the mother of the petitioners had been aciually 
ousted of the possession by Garvun,and he, and those claim- 
ing under him, were in the sole possession claiming ad- 
versely to her, the petition could not be sustained, but the 
plaintiffs were put to their action of ejectment. 

The jury, under the instructions, returned a verdict 
for the defendant, and the petition was dismissed with 
costs, from which judgment the plaintiffs appealed. 

Devereux for plaintiffs. 

Badger for defendants, cited Pierce v. Myrick, (1 Dev.. 
$45,) Morissey & Wife v. Bunting, (Ib. 3.) Doe v. Pros- 
ser, ( Cowp. 219.) 


Gaston, Judge.—A proceeding for partition at law, 
cannot take place except there be a common possession, 
and a common possession is always implied from a com- 
mon title until the contrary be shown. But if an actu- 
al ouster be made by one tenant in common with his co- 
tenant, there is no longer a common possession, and the 
remedy is not by petition for partition, but by eject- 
ment to recover possession of the individual moiety.—- 
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The sole enjoyment of the property by one of the ten- Dec. 1833. 
ants is not of itself, an ouster, for his pos n willbe. ~Y™~ 

‘ . . . Spencer 
understood to be in.conformity with right, and the pos- v 
session of one tenant in common, as such, is in law the C#0ox. 
possession of all thetenants in common. But the sole The sole en- 
enjoyment of property for a great number of years, with- Joyment rr 
out claim from another, having right and under no disa- ay bs lees 
bility to assert it,“be@emes evidence of a title to such ™°, is not of 


, f 
sole enjoyment; and this not because it clearly proves his cotenant, the 
the acquisition of such a right, but because from the an- on of one 


ing th 
tiquity of the transaction, clear proof cannot well be ob-. m of all 


tained to ascertain the truth, and public policy forbids Aes — 
a possessor to be disturbed by stale claims when the tes- number of years, 
timony to meet them cannot easily be hnd. Where the: (sy *1) without 
law prescribes no specific bar from length of time, twen- er having right, 
ty years have been regarded in this country as constitut- Geebiley, 
ing the period for a iegal presumption of such facts comes evidence 
as will sanction the possession and protec: the posses- tag 
sor. We think the Judge who tried this cause was cor- sumption of ap 
rect in charging the jury that the twenty-one years ex- °U%*" 
clusive possession of the defendant, and her deceased 
husband, since the petitioner became discovert, did raise 
the legal presumption of an ouster; that the verdict of 
the jury, upon that instruction was right, and that there 
is no error in the judgment which was rendered against 
the petitioner. Rea 

The judgment of the court below, must be affirmed 
with costs. . 


Per CurtaM—JUDGMENT AFFIRMED. 
8 © Ove 
Cates SPENCER, Administrator, &c. v. Wm. Canoon. 


The giving of a bond by an adminiswrator is not a condition precedent _P- aff 
to his appointment. Where it appeared from the records of the court, Ld-B.2 
that A B was appointed Administrator, and qualified as such, thigh a # ¢ wy 
blank bond was signed by him and his securitiesjithe actijef such Ad- 
ministrator were held valid, until his letters were called im and revoked. 


Derinve for sundry slaves, tried at Spring Term, 
1831, before Martin, Judge. 
Vou. IV, 29 
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Pleas—general issue, and statute of limitations. 

_ The plaintiff claimed title to the slaves, as adminis- 
trator de bonis non of one Jeremiah Gibbs. 

The defendant set up title under a purchase from one 
Stephen Gibbs, who he alleged, had been previously ap- 
pointed administrator of said Jeremiah. The evidence 
of his appointment, was the following entry on the re- 
cords of the court of Pleas and Quarter Sessions, of Hyde 
county, “November sessions, 1816: It is ordered, that Ste- 
** phen Gibbs be appointed administrator of the estate of 
** Jeremiah Gibbs, on his entering intu bond, in the sum 
** of $4000, with John C. Bonner and William Selby, 
**securitics.” It appeared that no bond had been given 
by Gibbs, but that he, with said Brown and Selby, had 
signed a blank piece of paper endorsed with the figures 
$4000, that this paper was presented to, and accepted 
by the court, as the administration bond of said Gibbs, 
and he thereupon qualified as administrator. That said 
Gibbs returned an inventory, and sold some of the proper- 
ty as administrator. It is deemed unnecessary to men- 
tion the other points made in the case as they are not 
adverted to in the opinion of the court. 

A verdict was returned for the plaintiff, from the 
judgment rendered, whereon, the defendant appealed. 


Devereux, for the defendant. 
~W. C. Stanly, for the plaintift. 


Danret, Judge.—After stating the case, proceeded 
to deliver the opinion of the court. 

The question for the court to decide, is, whether Ste- 
phen Gibbs was ever legally appointed administrator of 
Jeremiah Gibbs. The plaintiff contends that he was not, 
and that the sale and distribution of the slaves belonging 
to the estate of the intestate, by Stephen Gibbs, transfer- 
red no title to the defendant. 

The case is imperfectly made up; it does not express- 
ly state, that, the’records show, that Stephen Gibbs quali- 
fied as the administrator. We however take the fact 
to be, that the evidence of his qualification «as made to 
appear by the records of the court, and not by parol 
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proof. The records then show an order made, appoint- 
ing Stephen Gibbs administrator, the acceptance-of the 
paper offered as a bond, and his qualification. There 
was enough appearing on the record, to authorise the 
clerk to issue letters of administration to Stephen Gibbs. 
The appointment was not void, but voidable; the letters 
of administration were subject to have been called in, 
and repealed at the instance of any person interested ; 
but whilst the order made, remained unrepealed, the ad- 
ministrator had power from a competent authority, to 
sell the slaves. The observation of the court, in the 
case of Haskins vy. Miller, (2 Dev. 362,) is not an au- 
thority for the plaintiff in this case. The court there 
said, *‘if the order had been, that administration would 
be granted to Taylor, upon his giving bond, it would 
have been conditional and nugatory. The court can 
make no such order, for they still would have to judge 
of the bond and administer the oath.”’ In the present 
case, the court took upon themselves to judge of the 
bond, (certainly an erroneous judgment,) and did ad- 
minister the oath. ‘There remained no condition, in the 
opinion of the County Court, uncomplied with. They 
erroneously conceived, that a blank bond, signed and 
sealed by the parties, would be good, if it was af- 
terwards filled up by the clerk. Upon the whole, we 
think Stephen Gibbs was a rightful administrator, and 
that the plaintiff in this case, from the facts stated, ought 
not to recover. A new trial is therefore awarded. We 
regret this the less, becatise on a second trial it can be 
shown whether the acceptance of the paper as a bond, 
and the qualification of Stephen Gibbs appears on the re- 
cord of the court or not. 
Per Curtam—JUDGMENT REVERSED. 
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Bennet Hester, ef al. v. Zacuarn1an HEsTER, ef al, 


The act of 1819, (Rev. c. 1004,) only apples to complete and finished 
instruments, but does not prohibit the introduction of parol evidence, to 
show that a paper writing offered for probate, was never in fact the will 
of the deceased. 

A widow who dissented from her husband’s will, and had her dower and 
share of personal estate allotted to her as in case of an intestacy, is a 
competent witness to prove declarations made to her by her husband in 
his life time. as to the factum of a paper offered as his will, on an issue 
of devisavit vel non to which she is no party. 


This was an issue of DEVISAVIT VEL NON upon a pa- 
per writing offered as the last will and testament of 
Benjamin Hester, tried at Granville Spring term, 1833, 
before Serre, Judge. 

Several points were made in the court below, but as 
only one was decided in this court, it is unnecessary to 
notice any of the others. 

Upon the trial, the defendant offered to introduce as a 
witness, the widow of the deceased, to prove a conversa- 
tion between herself and her husband in his life, (no per- 
son being present but themselves) in which her husband 
had expressed dissatisfaction with the supposed will, 
said that he had thrown it aside, and that he would send 
for two of his neighbors to help him arrange it more to 
his satisfaction. ‘The witness was nota party to the 
suit, had entered her dissent in the County Court from 
the said supposed will—her dower and share of the per- 
sonal estate had been allotted to her as upon an intestacy. 

The introduction of ‘this evidence was objected to by 
the counsel for the plaintiff and rejected by the presiding 
Judge upon two grounds: Ist, because of interest in the 
witness, and 2dly, because the policy of the law forbade 
her examination to prove any conversation between her 
husband and herself, such disclosure being a violation of 
that perfect confidence which the law for the security of 
domestic happiness designed to encourage and protect. 

There was a verdict for the plaintiffs and the defend- 
ants appealed to this court.* 

It was also objected in this court that such evidence 
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was not admissible, as our act of 1819, (Rev c. 1004.) 
prohibited the introduction of parol evidence to revoke a 
written will. 


Nash and Badger for the plaintiffs. 
W. H. Haywood and Devereux for the defendants. 


Danret Judge.—After stating the case proceeded as 
follows: 

It is contended for the plaintiff, that parol evidence 
is inadmissible to revoke a written will; and that 
the witness should have been rejected on that ground.— 
The answer to this objection is, that the act of Assembly 
only applies to an instrument which is finished, and was 
once incontestibly the writen will of the deceased; the 
law will not suffer such an instrument to be revoked by 
parol evidence. The act does not profess to prohibit 
parol evidence being introduced to show that a paper 
writing defectively executed, but still offered for pro- 
bate as a will, was not in fact the will of the deceased. 

Secondly, the plaintiff’s counsel still contends that the 
testimony of the widow was properly rejected ; and re- 
lies upon the case of Doker v. Hasler, (21 E. C. L. R. 
416,) when the Chief-Justice of the C. B. decided that 
the widow could not be asked to disclose conversations 
between her and her late husband, the judge observing, 
that the happiness of the marriage state required, that 
the confidence between man and wife should be kept for 
ever inviolable. The plaintiff’s counsel relies also, 
on (2 Stark. 706.) It is a rule, ‘that the husband 
and wife cannot be witness for each other, for their 
interest is identical; nor against each other, on grounds 
of public policy, for fear of creating distrust and sowing 
dissensions between them, and occasioning perjury ; but 
the rule should not be extended to the exclusion of truth, 
beyond the limits within which the reason of the law 
calls for it. Now the identity of interest is destroyed, 
by the death of either the husband or wife; there is no 
longer any inducement to commit perjury ; as for sow- 
ing discord, that cannot take place with one that is 
dead ; and distrust will not be created by apprehension, 
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Dec. 1833. of that being made known, which there was no wish to 
Here, Keep secret. The case of Doker v. Hasler was decided 
»y pon the authority of Monroe v. Twistleton, (Peakes Ev. 
Hesren et al. §nnendix, 44.) That case was one where the wife had 
been divorced, and the court said, if she could be per- 
mitted to give evidence of what had been confidentially 
communicated to her during the marriage, to charge the 
man who had been her husband, in a civil action; she 
“ might also disclose confidential communications, and 
give evidence against him in a criminal matter; and 
that could never be endured ; so her, testimony was reject- 
ed. It does not appear to me that the case of Monroe v. 
Twistleton, was an authority to support the decision 
made in Doker v, Hasler. Furthermore, the case of 
Doker v. Hasler (if an authority to the extent for which 
it is adduced, ) is at points with the case of Beveridge v. 
Mintor, (11 E. C. L. R. 521,) where it was decided that 
in an action of assumpsit against the executors of the 
husband, the widow was a competent witness to prove 
his admission. 
Mr. Starkie says the principle is preserved, of adher- 
ing to the rule, even after the marriage tie has been dis- 
solved by the death of one of the parties, (3 Stark. 7063) 
but the authority he relies on to support this proposition, 
Aveson v. Lord Kenniard, (6 East. 188,) does not bear 
him out to the extent he has laid it down. I do not 
think, that the policy of the law forbids the introduction 
of the testimony which was offered by the defendant 
in this case. 
The rule upon the subject of confidential communica- 
tions is not denied ; the sanctity of such communications 
Pie * will be protected. Persons connected by the marriage 
-¢ tie have, as was said at the bar, the right to think aloud 
: Pe tha» in the presence of each other. But the question re- 
4 fidential commu- Mains, what communications are to be deemed confiden- 
; hiications, is not ¢ja}? Not those, we think, whieh are made to the wife, 
denied, but does 
not apply to such to be by her communicated to others; nor those which 
asare made tothe the husband makes to the wife as to a matter of fact up- 
wife with a view 
of being by her On Which a thing is to operate after his death, when it 


communicated to , ~ 
aa me a be the wish of the husband, that the operation 
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should be according to the truth of the fact, as establish- 
ed by his declaration. Suppose a husband to disclose 
to his wife, that he has given to one of their children 
a horse, can she not after his death prove that as against 
the executor? Suppose also that the declaration to 
which the wife was called had been made to her and an- 
other, there is no reason why she, if she will, may not 
testify to it, as well as the other. Why? Because it is 
then apparent that it was not confidential between the 
husband and wife, in the sense of the rule. The same 
reason equally applies, when from the subject of the con- 
versation, it is obvious he did not wish it concealed, but 
on the contrary must have desired to make it known, 
and through her, if he found no other means of doing so. 

The widow was not interested; she was not a party 
and had dissented from the supposed will, and had her 
share of both the real and personal estate assigned to 
her. If the supposed will was rejected, she was already 
provided for ; and if it should be established, she would 
not have less of the estate after her dissent, than she was 
entitled to by law, in case her husband had died intes- 
tate. Therefore, I think that neither interest nor policy 
stood in the way of the widow’s being introduced as a 
witness. 

There were ether questions of law raised in this case 
but we think it unnecessary to decide them, as we are of 
the opinion a new trial must be granted, because the Su- 
perior Court rejected the evidence of the widow of the 
deceased on the trial of the issue. , 

Per Cur1aM—JUDGMENT REVERSED. 


* The first point decided in this case was also so decided in Howel v. 
Barden, et al. (3 Dev, 442.) 
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SrTerHen GrauaM v. STEPHEN M. Hovsron. 


Under the act of 1791, (Rev. c. 346,) a possession of 21 years with color 
of title, under known and visible boundanes, constitutes a valid title, and 
no evidence tending to rebut the presumption that a grant had in fact 
issued, can defeat such title. 

Possession of the whole of a tract of land, in virtue of the actual possession 
of part holds only where no other person is in the actual possession of 
any part—as soon as another takes possession of part, either with or with- 
out a paper title, the plaintiff loses possession of that part. 

One who rents turpentine boxes, agreeing to give a certain part of the tur- 
pentine for rent, is not a tenant ; has no interest in the soil, and the ow- 
ner may bring T. Q. C. F. for an entry upon the land, et semd/e for ta- 
king away the turpentine also. 

For acts done after an ouster, no action lies till a re-entry, but only for the 


first entry, 


TRESPASS QUARE CLAUSUM FREGIT, tried before 
Serre, Judge, at Fall term, 1833, of Duplin Superior 
Court. 

The plaintiff claimed the land on which the alleged 
trespass was committed, under adeed from Daniel Glis- 
son, sheriff of Duplin, to one Jacob Williams, dated 23d 
January, 1795, and produced the judgment and execu- 
tion under which the land was sold. Jacob Williams 
dicd in October, 1823, and the land descended to his 
daughter, the wife of the present plaingiff—the plain- 
tiff and those under whom he claimed had been in the 
actual and continued possession of different parts of the 
land conveyed by said deed, from the time of the pur- 
chase by said Williams, till the time of the trespass com- 
plained of and had held it under known and visible lines 
and boundaries. Between some ofthe different parts of the 
land, one George Houston had obtained two patents ; the 
one dated 29th November, 1803, the other 28th Novem- 
ber, 1818; and under said patents, had taken and held 
possession by tending turpentine boxes, from the day of 
their date ; but between one part of the land so possess- 
ed by the plaintiff, and that upon which the alleged tres- 
pass was committed, no grant intervened—of the land 
claimed by the defendant, and which was also within the 
boundaries of the deed under which the plaintiff claimed, 
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there was no actual possession of the plaintiff or those Dsc. 1833. 


under whom he claimed, except as proved by a witness 
named Woodward, who testified that in 1829 by permis- 
sion of the plaintiff, he tended turpertine boxes situate as 
well on the lands within the bounds of the defendant’s 
patent as on that within the bounds of the plaintiff’s deed 
and without those of the defendant’s patent--the said 
witness agreeing to pay the plaintiff one third of all the 
turpentine he should make on the land—-the witness with 
the consent of the plaintiff continued to tend said trees 
till April or May, 1830, when he was ousted by the deé- 
fendant; this was before the commencement of this suit, 
After Woodward was ousted from the land, he abandon- 
ed his interest therein, and the defendant entered and 
took possession of and appropriated to his own use a 
quantity of the turpentine made by Woodward. The de- 
fendant’s grant was dated 29th December, 1829. He 


also produced a patent to Jacub Williams under whom. 


the plaintiff claimed, for a part of the tract contained 
in Glisson’s deed to Williams, dated 23d November, 1832. 
The defendant also proved the declarations of said Jacob 
Williams, subsequent to the date of his deed from Glis- 
son, that the land granted to the defendant was vacant, 
and further proved, that it was, since the date of said deed, 
actually entered as vacant land by said Williams. 

The jury were instructed, that if they believed the ev- 
idence, they might presumea grant from the State for the 
land in controversy; that the deed from Glisson to 
Williams was a color of title and might be taken into 
consideration by them as a circumstance in raising that 
presumption-—-but that presumption might be rebutted by 
evidence on the part of the defendant. They were fur- 
ther instructed, that under the actof 1791, (Rev. c.346,) 
if the plaintiff or those under whom he claimed had been 
in the actual and continued possession of any part of the 
land, contained within the boundaries of the deed from 
Glisson to Williams, for twenty-one years, under known 
and visible lincs and boundaries, he had acquired a valid 
and indefeasible title thereto, and that no circumstance 
which could be offered or proved by the defendant to re- 
Vou. IV. 30 
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but the presumption of a grant having issued, would be 
of any avail to defeat the plaintiff ’s title so acquired,— 
His Honor also instructed them, that if the plaintiff had 
possession of any part of the land contained within the 
bounds of the deed from Glisson to Williams, such pos- 
session was in law considered the possession of the whole 
land contained within said deed, except so far as the de- 
fendant or any other person had a paper title for a part 
of said land accompanied by a seven years continued ad- 
verse possessivn, and that if they believed the testimo- 
ny, the plaintiff had such a possession as would enable 
him to maintain this action. 

Pursuant to these instructions the jury returned a 
verdict for the plaintiff, and a rule for a new trial being 
discharged, the defendant appealed to this court. 

WW. C. Stanly, for the defendant. 


Henry for the plaintiff. 


Ruerin, Chief-Justice.—The counsel for the ap- 
pellant has made several points, of which, that princi- 
pally relied on is, that the Judge of the Superior Court 
erred in holding, that under the act of 1791, a posses- 
sion of twenty-one years with color of title under knewn 
and visible boundaries, constitutes a valid title, and that 
no evidence tending to rebut the presumption that a grant 
had in fact issued, can defeat such title. 

The act is entitled, “ an act for quieting ancient titles 
and limiting the claim of the State ;” and its enacting 
words are, that such possessions shall be a legal bar 
against ‘*the entry of any person under the right or 
claim of the State to all intents and purposes.” Stron- 
ger or more precise language could not be used to take 
away the right of entry of all persons but the possessor 
and thereby to confirm his. The act is plainly upon its 
face a statute of limitations, to operate against the sov- 
ereign. It was not intended to prescribe a rule of evi- 
dence, from which presumptions of fact were to be made 
by the court or jury. None was necessary, for before 
the act a grant might be presumed as well as any other 
deed. It is true that in the preamble, the necessity 
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for passing the act is stated to arise from the loss of Dre 1833, 
grants, and therefore the act rests upon a presumption yt 
that a grant has issued. But that does not change the _— 
nature nor the effect of the enactments. Similar pre- Hovstox. 
sumptions are the grounds of all statutes of limitation. 
They are not presumptions which are to be deduced un- 
der the law, but have been already drawn by the legis- 
Jators and produce the law which prescribes a positive 
rule to the judicial tribunals, without reference to the 
actual presumptions they might form in each particular 
case. 'The anonymous case in 1 Hay. Rep. 466 was ci- The anonymous 
ted for the defendant, but it does not support the argu- pote Be ee 
ment. What is there said is true in reference to the ques- v. Lewis, NV. C. 
tion then before the court. It was a caveat of an entry, ph natin hy 
in which the caveator relied on a possession of 21 years. Rurrrs, C. J. 
A caveat implies that the land is vacant; and the con- olice eodhoteah 
test is, which of the parties shall have the grant, which is vacant, and the 
both of them admit that one or the other of them must [fine rartiecshal 
have. (4. 1777,¢. 114, 1779, c 140. McNeill v2 have the grant. 
Lewis N.C. T. R. 80.) It is absurd to say that one is 
entitled to a grant now, because he already has a legal 
title. The case only decides, that if the caveator had a 
a title, cither by grant shown or presumption off grant, 
it was not competent for him to proveit, because in that 
very proceeding he admits as it were of record, that he 
had not a legal title. 

The character of the act of 91 is not however now to 
be declared for the first time. In den on dem. of Fiix 
Randolph v. Norman, N. (. T. R. 131, Chief-Justice B... yy of 
Taytor said, the design of it was to give that protec- was to give that 
tion to individuals against the State, which the act of Sian eoden 


1715 had afforded them against each other: in other, the State, which 
words to render possession a positive bar. In den on the act Beer 
dem. Tate v. Southard, (1 Hawks 45, Chief-Justice gainst each other; 
Henxperson said, if it be necessary, when one brings in other words ‘ 
himself within the act of ’91, to presume a grant, it is a a positi arlene 
legal presumption which cannot be eontradicted ; anda Bootie _ 
verdict which in such case expressly finds that a grant man, V-: C. 7, 
did not in fact issue, would, as to that part of the find- y hy grawe 


‘ing, be disregarded. In den on dem. Rhem v. Jackson, Southard, let 
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(2 Dev. 188,) he again remarks, that the possession of 
21 years is substituted by the act for the grant itself. 
The court is of opinion, that the Superior Court did not 
err in the instructions given on this point. ‘The effect of 


Hawks, 45, ana the grants to other persons.and the possessions under 


them, if there were such possessions, continued for 


188, cited and Seven years, could do no more than defeat the ti- 


tle of the plaintiff to the lands covered by those grants, 
in the same manner as if the plaintiff made title by patent 
to the whole tract. 

The appellant’s counsel has made no objection, in re- 
ference to the foregoing point, to the rules laid down by 
the Judge as to the extent.of the plaiatiff’s possession, 
resulting from an actual occupation of part of the land. 
The record however, states an opinion of the Judge 
upon that subject, in which this court does not’ 
concur, and which seems to be so obviously erro- 
neous as to induce the belief that there is an in- 
accuracy in the transcript. The observation is that 
the plaintiff’s possession of a part was the possession of 
the whole tract covered by the deed *‘ except so far as 
‘¢ the defendant or any other person had a paper title fora 
‘¢ part ofthis land accompanied by a seven years continued 
‘¢possession.”’ Now it is true, that the plaintiff’s title after 
being matured by a possession of 21 years, might be defeat- 
ed as to a part of the land by an adverse possession of that 
part for seven years under color of title, and by that 
means only. But his possession of the whole in virtue 
of his actual possession of part is true only so long as no 
other is in the actual possession of any part. As soon 
as another takes possession of any part, either with or 
without a paper title, the plaintiff loses the possession of 
that part. For this error, could it affect the rights 
of the parties, the judgment would be reversed, if the 
case as of record in the Superior Court be the same as 
in the transcript here. The court does not deem it ne- 
cessary to ascertain whether it be the misprision of the 
clerk, becanse the point is immaterial ; since, in the opin- 
ion of the court, neither the defendant nor any other per- 
son was in the adverse possession of the land.on which 
the trespass was committed. 











- 


= se va. | 





SUPREME COURT OF NORTH-CAROLINA. — 


237 


The appellant contends the contrary, as another point. Dee. 1833 


As to that, the case is, that the plaintiff’s deed and the 
defendant’s grant cover the locus in quo, which is alto- 


SS ad 
Graga 
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gether woodland ; the plaintiff was actually living on Hovsrox. 


another part of his tract, and made a contract with one 
Woodward in 1829, that the latter should make turpen- 
tine on the land on shares, which he did as well without 
as within the lines of the defendant’s grant, until the 
spring of 1830, when the defendant claiming under a 
grant, issued in December 1829, ordered him off and 


took the turpentine that was then made; for which acts* 


this action is brought. 
It is objected first, that Woodward had the actual pos- 


session at the time of the defendant’s entry, and that the 
plaintiff’s constructive possession terminated when Wood- 
ward’s began. It is conceded, that a constructive posses- 
sion lasts only until there is an actual possession. But it 
is a mistake to call the plaintiff’s a constructite posstssion; 
that is such a possession as the law carries'‘to the own- 
er by virtue of his title only, there being no actual occu- 
pation of any part of the land by any body. Upon a 
possession of that sort, the statute of limitations can 
never operate. But when the owner is actuall¥ pos- 
sessed, by residence for instance, of part of a tract of 
land, he is actually possessed of the whole that his deed 
covers, whether within his inclosures or not, unless 
another cither actually occupies adversely a part, and 
thereby destroys the first possession as to that part; 
or unless part of the land be covered by deeds, and neith- 
er claimant be seated on that part, but each is on other 
portions of their respective tracts, in which case the ac- 
tual possession of what is within both deeds is adjudged 
in him who has the title. The possession of the plain- 
tiff was therefore actual in the locus in quo, at the time 
Woodward came upon the land. Nor did it cease, when 
he did come. Woodward had no possession in exclusion 
of the plaintiff, who continued to reside on his land.— 
There was no lease, nor a right to any determinate part 
of the land vested in Woodward, who had at most. a 
license only to make turpentine from the growing trees 











238 CASES ARGUED AND DETERMINED IN THE 


Dec. 1833. on the land on which the plaintiff lived; he was a mere 

Aiea hireling, to be compensated by a part of the product of 

*v. his labor, and had no more interest in the soil than any 

Hovstox , i 

other servant. The present property and possession of 

the land were in the plaintiff ; and the cases cited in the 

argument, are direct authorities that the plaintiff alone 

may maintain his action for the entry of the defendant. 

As to the trespass in taking away the turpentine, it 

might well be held that the whole property in it was in 

the plaintiff; as when a planter agrees to give a part of 

sthe crop as overseer’s wages. But the case does not 

require of the court to consider that question. For if 

Where one of t@ property of the turpentine were in both Woodward 

two joint owners and Graham. the judgment cannot be reversed. The 
of a chattel sues biecti | - fj if tl ‘ hi 

alone in trespass, objection comes too late; for even if the part ownership 

advantage canon- Of the plaintiff appears in the declaration, it is not a 


ar ag re ground for arresting the judgment, because it might 


plea in abatement have been pleaded in abatement. .dddison v. Overend, 
and the objection (6 7. R. 766.) Unless the non-joinder be pleaded, the 


comes too late af- 
ter the defendant defendant must rely on getting the damages apportioned 


wef" “at the trial ; and if the jury did not do it, (which would 


be here presumed) the plaintiff, and not the defendant 
has ggound for complaint. 

It is objected secondly, that the case states that the 
defendant ousted Woodward, and ‘‘afterwards” took 
away the turpentine; and dees not state the re-entry of 
the plaintiff; and therefore no action for the turpentine 
will now lie for the plaintiff. It is true, that for acts 
done after an ouster, no action lies until a re-entry, but 
only for the firstentry. The case does not show whether or 
not the the turpentine was made, and had been collected. 
by Woodward, and merely left by him on the land when 
he.went away. In that case it was a mere personal 
chattel, and trespass would lie for taking it at any time, 
the plaintiff having a present property in it, and right 
of possession. But if the defendant collected it from 
the trees, it would be otherwise, and the plaintiff must 
shew a re-entry. This, the court thinks he has done. 
The locus in quo, was altogether wood land, te which 
the plaintiff had a good title, and of which he had, in our 
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sense of the terms, the actual possession of a part of the 
larger tract on which he lived, as already shown. The 
defendant did ne act like permanent occupation, but 
merely entered and carried off the turpentine. In E® 
gland an actual re-entry upon the locus in quo, is neces- 
sary, because possession by actual occupation of the very 
part is requisite to maintain trespass. But here even a 
constructive pussession suffices. In this case however, 
as soon as the defendant put his foot off the land, the 
exclusive possession vested again in the plaintiff; which 
is tantamount to actual re-entry. If ono cut trees on 
the wood land of another, on which the latter lives, and 
does this from day to day, and nothing more is done, 
this is not a disseisin, but a trespass on the other’s pos- 
session ; which is actual and exclusive as the trespasser 
from time to time departs. The one does not gain a 
possession by such acts, nor the other lose it. 

The court does not examine the remaining point; 
which is, that a naked possession by an intruder on the 
land of the sovereign, will not maintain trespass even 
against a wrongdoer; because the opinion has already 
been given, that the plaintiffis not an intruder, but has 
gained a perfect title under or against the state. The 
judgment is affirmed. 

Per CurtamM—JUDGMENT AFFIRMED. 


=8 @ Cer 
Doe on dem. James Lawson v. Amprose Situ. 


EsecTMENT, tried Spring term, 1833, at Columbus, 
before Martin, Judge. 
Verdict fer the defendant and the plaintiff appealed. 


H. L. Holmes for the defendant. 
No counsel appeared for the plaintiff. 


Per Curtam.—There is in the record no exception or 
case stated on which the motion for a new trial was 
founded ; and consequently there is no ground why this 
court should set aside the verdict. Noerror is perceiv- 
ed in the other parts of the record. The ae is 
therefore affirmed. 
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live possession 
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Joun Barton v. ALEXANDER Morpuais. 


‘Te refusal by the court to permit a witness to be re-examined, is no ground 
for a new trial in this court, it being discretionary with the court below 
to permit it or not. 


Trove for a negro slave Lary, tried at Person Spring 
term, 1833, before Serre, Judge. 

The plaintiff proved title to the slave, and the ques- 
tion was as to the conversion by the defendant. 

The plaintiff proved by a witness, (Turner,) a con- 
fession made by the defendant in a conversation with a 
runaway slave named Jack, sufficient to authorise a jury 
to find that a conversion had been made by the defend~ 
ant. The credit of Turner was attacked, and to prop 
and support him the plaintiff introduced several witness- 
es. The testimony of these witnesses was objected to by 
the defendant, as being irrelevant and improper, but it 
was admitted by the court. The witnesses on each side 
had been separated on the day that they were examined; 
at 9 o’clock on the evening of that day, both parties sta- 
ted to the court that their testimony was closed; the 
court then adjourned until the next day, when a witness 
by the name of McDaniel, who had been introduced by 
the defendant on the preceding day, made applicatioa to 
the court to explain his testimony, stating that improper 
inferences had been drawn from it, and he was afraid it 
was misunderstood. This application was made before 
any remarks had been made on his testimony by counsel; 
the court refused to hear him. The defendant had, on 
the day of the examination of the witnesses, offered to 
read a deposition of the witness, Turner, which had been 
taken de bene esse for the purpose of discrediting him, 
by showing variances between that and his present state- 
ments. The,court said it might be read; but the de- 
fendant proposed to read such parts only, as would be 
legally competent, if offered by the plaintiff in chief. 
The court refused to let it be read in that manner,-and 
stated that if part was read the whole must be read.— 
After this opinion was given by the court, the defendant’s 
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counsel declined reading it altogether The plaintiff of- Dec. 1833. 


ferred to read the deposition of Betsey Braxier, 
had been taken de bene esse, after legal notice had been 


Vv 


given and the defendant had cross examined, To laya Monrars. 


foundation for reading the deposition, he proved by the 
brother of the witness that he had seen her the day before 
he set out to court, that she was very far advanced in preg- 
nancy,and at the time he was speaking, he supposed it pro- 
bable she had just been delivered. The defendant objected 
to the reading of the deposition, but the court permitted 
it to be read. There was a verdict for the plaintiff; the 
defendant moved for a new trial, 1st, because the court 
had permitted the plaintifto introduce improper evidence, 
2dly, because the court rejected proper and legal evi- 
dence. The motion was overruled, and judgment ren- 
dered for the plaintiff, from which the defendant ap- 
pealed. 

W. A. Graham and Mash for the plaintiff. 


Winston for the defendant. 


Daniex, Judge.—After stating the case, proceeded, 
to deliver the opinion of the court. 

After. the credit of the witness, Turner, was attacked, 
it became material and necessary for the plaintiff to show 
that there was an intimacy between the defendant 
and the runaway slave Jack, about the time deposed 
to by Turner, in order that the jury might draw the in- 
ference that such a conversation had taken place as that 
stated by Turner. For this purpose the witnesses Brad- 
shaw, Jones, Waits and Thomas were introduced. I think 
Bradshaw’s cvidence was admissible for the purpose of 
introducing and explaining the conduct and behaviour of 
the defendant, when the charge was made that he had 
carried off Barton’s slave, and also for the purpose of 
proving his answer on that occasion. (1 Stark 50.) 

The testimony of Jones offered to show that the de- 
fendant used just such language as might be expected of 
@ man who was harboring a runaway. The words 
spoken and manner of speaking them to Jones by the de- 
fendant, was a circumstance which the plaintuf might 
Vou. LV. 31 
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Deo. 1833. ink with other circumstances to show an intimacy be 
— tweeri Jack and the defendant. . 
" Watis proved that the defendant admitted that he had 
Morrars. purchased Jack for the price of $200, in January, 1829. 
His evidence went to support Turner, who had deposed that 
in the conversation which he overheard with Jack and 
the defendant, the latter said he would buy‘him out of 
thie woods. 
The evidence of Thomas was material to show an im 
. timacy between Jack and the defendant. The night the 
party went'to apprehend Jack, the defendant left the par- 
ty and again rejoined them, when he told the company 
that he had seen Jack, and that they had agreed to meet 
at the school house, where he had promised to pay him 
some money. At 10 o’clock the defendant, Thomas and 
Jack came to the school house, when after some manage- 
ment, Jack, was arrested by the rest of the company. I 
think this evidence was in point-to prove an intimacy. 
2dly. The refusal by the court to. permit McDaniel to 
be re-examined, was no ground fora new. trial. It was 
discretionary.in the court to permit it or not, and the de- 
fendant’s counsel now abandons ‘this’point in his case, 
$dly. Did the court err in refusing to let the deposi- 
‘a party elle. tion which Turner had given, be read in the manner re- 
ing the deposition quested by the defendant’s counsel? ‘The deposition 
ob Ay ng was no evidence as to the main question in the cause, 
cause, for the pur--viz: the conversion of the.property, because Turner was 
poe hime will not there to testify orally, nor could the plaintiff have read 
be permitted to-that part of it in chief, if Turner had not been present, 
prog mathew Aor which relates to what the slave Jack informed the wit- 
fhe introduces it, ness the defendant had done. But when the defendant 
—— the offered it as a written declaration made by the witness 
upon the same subject matter, for the limited purpose ef 
impeaching the witness, by showing a material variance 
between the written deposition and his evidence given on 
the trial ; then all the writing, which would have had a 
tendency to show that the witness was consistent or in- 
consistent, should have been read and not parts of it— 
The deposition has been sent up as a part of the case ; it 
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appears that Turner was consistent as to the time he first Dec. 1833; 


saw Jack, and the conversation he then had with him.— 
he is consistent as to the time that he, Stewartand Brad- 
shaw went to the out house of the defendant, and the-con- 
versation that then took place between Jack and the de- 
fendant. ‘The only apparent inconsistency in the two 
statements, is in the inducement which prompted him to 
go at the time he did to the out house of the defendant 
In his statement before the court, he said that it was from 
information imparted to him when he first saw Jack, 
(viz. September, 1827,) he was induced to. go with 
Stewart and Bradshaw a certain night:in December 1827 
to the house of the defendant, ta observe an interview be- 
tween him and Jack, 

In his deposition, ( which was taken when he was vet 
ry sick,) he stated that he saw Jack in the fall of the year 
1827—that he was then a runaway—that he made cer- 
tain disclosures to him, relative to the conduct of the de- 
fendant, in sending away the slave of the-plaintiff, and 
said that a negro by the name of Joe, could give inform- 
ation, which would detect the defendant at any time.—~ 
Turner tells Bradshaw and Stewart what he had learn- 
ed, and it was agreed between them, that they would find 
out if there was any truth in the account given by Jack. 


After they had formed that determination, Stewart told | 


the witness, that Thompson’s: Larry had informed said 
Stewart, that the defendant.and Jack could be caught at 
night, at a little out-house in the defendant’s fields—that 
in consequence of this information from Thompson’s ne- 
gro, they then agreed to go to said house at the time spe, 
cified, and did go. When they got there, he saw and 
heard, what he had related in court. It,must be remem; 
bered, that the deposition of the witness was taken when 
he was very sick, and, in the nature of things, it cannot 
be expected, that the same degree-of accuracy as to col- 
lateral circumstances, will be observed, as when the wit- 
ness was in full health, and in the full possession of his 


mental faculties. The information which the witness. 


got from Stewart, ( as stated.in the deposition, ) was the 
immediate cause of his. going to the out-house of the de- 
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The deposition 
of a woman far 
advanced in preg- 
nancy and who, 
it was proved on 
the trial had pro- 
bably just been de 
livered, comes 
within the spirit 
of the act of 1803, 
aod is admissible, 
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fendant, at the time he did. Yet, from reading that de- 
position, it appears to me very certain, that the mediate 
cause was what Jack had disclosed te him in 1827. I 
think, all the deposition was pertinent to the ascertain. 
ment of the limited fact, whether Turner had made a 
material variance in his different statements of the same 
case, or not. The defendant, therefore, had no right’to 
read a part only: 

The plaintiff offered to read the deposition of Betsey 
Brazier. It had been taken de bene esse, and to lay a 
foundation for reading it, he proved by her brother that 
he saw her the day before he set out to court—that she 
was far advanced fn pregnancy, and at the time he was 
speaking, he supposed it probable that she had been de- 
livered. ‘The reading of the deposition was objected to, 
but adinitted by the court. Was there any error.in this? 
The defendant contends, that the cause shewn would 
have been very good for a continuance of the suit; but 
it was not sufficient to authorize the reading the deposi- 
tion. The act of 1777 declares, that where the witness 
shall be under tlie necessity of leaving the State, before 
such cause is to be tried, or before the cause is at 
issue, tlie deposition may be taken and received as legal 
evidence. The act of 1803, authorizes the depositions 
of witnesses, who are in a dangerous state of health, or 
about to leave the State, to be taken and received as le- 
gal evidence. The object of these acts, was both to ex- 
pedite, and insure, the correct administration of justice. 
The réception of the deposition in evidence, was in con- 
formity to the general practice, and is certainly within 
the spirit of the act of 1803. I perceive no grounds for 
a new trial, on any of the points taken by the de- 
fendant. 


Per Cvur1AM—JUDGMENT AFFIRMED. 
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Tuomas SovTHERLAND AND WIFE v. Jonn WEBB. 


A, by htis will devised his property to his two children, and if either of them 
died without leaving issue, the whole of his estate both real and personal 
to go to the survivor. 

B, one of the children, upon a bill for an account against the executor of A, 
obtains a decree for a sum of money; in part performance of which, he 
accepts certain negro slaves which were not of the property of his testa- 
tor. On the death of B, without leaving issue, the survivor is not enti- 
tled to recover these slaves from a stranger to whom they had been bona 
fide sold by B. 


-t2* 


Detinve for three negro slaves, trie#at Edgecomb, 
Spring term, 1833, before SruancE, Judge, on a case 
agreed. The opinion of the court being for the defend- 
ant, judgment of nonsait was rendered and the plain- 
tiffs appealed. 

The case stated that Miles Hurdy made his. last will 
and testament, and thereby devised lands and bequeath- 
ed specifically several Daves to each of his two children 
Henry and Harriet. In the said will there is the fol- 
lowing clause: **It is however, my will and intention 
that if either of my children aforesaid, at their death, 
should leave no issue lawfully begotten, that the whole 
of my estate both real and personal should descend to 
thesurvivor.”” The testator appointed Christopher Duck- 
ett, executor of his will, who qualified and took upon 
himself the management of the estate. The executor 
died after making his will, and appointing William G. 
Ducket his executor, who qualified as such. Henry Hardy, 
one of the legatees under the will of Miles Hardy, filed 
his bill in equity, against William G. Ducket as executor 
of C. Ducket, who had been executor of Miles Hardy, for 
an account of the estate of Miles Hardy: And there was 
a decree in his favor for the sum of $ 1344 66 with inte- 
rest. Henry Hardy agreed to take slaves in payment of 
the said decree, and the slaves, for which this action is 
now brought, were delivered over by William G. Ducket 
to him in part performance of this decree. These slaves 
formed no part of the estate of Miles Hardy. but were 
delivered over as part of the estate of C. Ducket, in pay- 
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Dec. 1838: ment of the decree. Henry Hardy sold the slaves bona 
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Jide, and for a valuable consideration, to the defendant, 
Henry Hardy has since died without leaving issue, and 
Harriet, bis sister, who has intermarried with Sutherland 
now claims the slaves under the will of her father Ailes 
Hardy. 
Badger and Attorney-General for the plaintiffs. 
Mordecai for the defendant. 


DanieEt, Judge.—The slaves mentioned in the plain- 
tiff’s declaration, ‘were not the property of Miles Hardy 
and therefong did not pass to the plaintiff Harriet, on the 
death of her brother without issue, under the executory 
devise or bequest contained in her father’s will. The 
slaves originally belonged to Ducket, and the value of 
them went as so. much money in satisfying the decree 
that was obtained against Ducket as executor. The trans- 
fer of these slaves by Dueket to Henry Hardy, vested in 
the said Henry the absolute legal.estate. The amountof 
the decree, perhaps did belong to the plaintiffs, after the 
death of Henry without issue; and her interest in the 
said decree might have been secured to the plaintiff by 
the court at the time it wasrendered. But the Superior 
Court of Edgecomb was trying the question of legal 
property, and had no power to substitute the slaves that 
were rendered by Henry in satisfaction of that decree, for 
the money itself. We therefore think, that the judg- 
ment rendered in the said Superior Court must be af 


firmed. 


Per Cur1saM—JUDGMENT AFFIRMED: 
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Den ex dem. Nancy Pawn v. Fen & Francis Warp. 


‘Where general instructions are given to a jury, that upon the whole case, 
as appearing upon the evidence, the plaintiff is entitled to recover, if 
‘there be any defect in the title of the plaintiff upon any ground, the in- 
struction is erroneous. 

An alien cannot take by descent, curtesy, dower, or other title, derived 
merely from the law. 

An assignment of dower to an alien whether volumttarily by the heir, or by 
the law itself,-is null, and will not entitle her to recover in ejectment. 





EsectMeEnt, tried Spring ter IS,/at Washing- 
ton, before Norwoop, Judge. ch 
It appeared on the trial that John Borsy, an Irishman, 
came to the United States in 1798, removed from Peters- 
burg, Virginia, to this State in 1800, and in 1801 intermar- 
ried withthe lessor of the plaintiff, also a native of Ireland, 
then 22 years old. Dorsey became possessed of several lots 
in Plymouth, and among thtm of the lot in dispute, 
(No. 120,) and died so possessed i in 1805. Muancy, the 
widow filed her petition for dower in the County Court 
of Washington, and the lot No. 120, was allotted to her. 
She intermarried in 1807 with Edward Paul, and she 
and her second husband took possession’of the premises 
and resided thereon. The lot had been sold under exe- 
cution, against the heirs of Dorsey, and purchased by 
Edward Paul, the husband of said Wancy, and by sever- 
al mesne conveyances had been couveyed from him to one 
Robert Hamilton, whose tenant the present defendant was, 

Edward Paui died November ist. 1829. 

Upon these facts his honor instructed the jury to find 
for the plaintiff, and a new trial being refused, defend- 
ant appealed to this court. 

Badger, for the plaintiff. 


Devereux, for the defendant. 


ee 





Rurrin, Chief-Justice—The instructions given the 
jury are general, that upon the whole case, as appearing 
upon the evidence, the plaintiff was entitled to recover. 
If there be, then, a defect in the title of the lessor of the 
plaintiff, upon any ground the instruction was erroneous. 
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For the defendant two objections are made to it: the 
one founded upon the alienage of the lessor of the plain- 
tiff, and the other upon that of her husband, under whem 
she claims dower. 

The law scems to be settled, that an alien cannot take 
by descent, curtesy, dower or other title derived merely 
from the law. (7 Rep. 25.) For as an alien has not ca- 
pacity to hold, the law will not cast an estate on one ; as 
that would be merely for the benefit of the sovereign, on 
whom it might.as well be thrown atonce. To avoid that 
consequence, the alien is put altogether out of the way, 
and the estate goes to those persons who would take it, 
if the alien were not in being. But it is said for the 
plaintiff that the title set up in this suit is not one deri- 
ved from mere act of law; and that although alienage 
might have been a bar to a recovery of dower, yet she 
has recovered it and now claims the land, not by force of 
her right as widow, but by force of that recovery and 
the assignment of doweg, as an assurance. It is true, 
that an alien may purchase land and take it in that, way 
though he cannot hold. It may yet be doubted, whether 
a recovery of dower can be: onsidered a purchase to 
that purpose ; for it is not upon a title alleged general- 
ly in the demandant, which might be by purchase, but 
upon the very one of dower, as conferred by law.— 
Again, after the assignment, she is in, not under the 
heir, but in the per by her husband, and in continuation 
of his estate, (7 Rep. 37.) and the heir is said to be on- 
ly the minister of the law, to carve for her. It may 
may well be then, while the heir is concluded by the 
judgment, as to every fact which constitutes the title of 
the widow as against himself, yet that he is not so con- 
cluded as to this matter of alienage, which, in respect to 
the public policy, avoids the estate of the wife, both as 
against the wife and the heir. For there seems to be 
no reason founded in the rights of the widow as a party 
to the recovery, for holding the heir bound, since she 
cannot hold ; and the question then is, whether the re- 
covery should conclude the heir, merely for the benefit 
ef the sovereign who is nota party toit. It would seem 
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to me, that since the law denies to the lessor of the plain- 
tiff dower, upon the ground of a personal incapacity to 
take in that way, an assignment of dower, whether vol- 
untarily by the heir, or by the law itself, is null. As 
an alien cannot take an interest in the soil by act of 
law, it is a fraud on the law, in her to attempt it; which 
avoids the title set up under it. Indeed it is laid down 
generally, that an alien cannot maintain real or mixed 
actions. (Co. Lit. 31 a.) 

But wheter the heir be concluded or not, the credit- 
ors-of Dorsey are not; and the case states that Paul, 
the second husband, purchased upon execution for a debt 
of Dorsey against his heirs. If the land.descended from 
Dorsey it was thus subject, except such part as the les- 
sor of the plaintiff was entitled to as dower. The judg- 
ment for dower is no estoppel to the creditors. (Briley 
v. Cherry, 2 Dev. 2.) 

But upon the case stated, nothing descended from 
Dorsey of which the persons*claiming to be heirs, could 
endow the lessor of the plaintiff; for Dorsey himself was 
an alien, who does not appear to have been naturalized 
or to have taken the oath of allegiance,.as required by 
the constitution of this State, (Sec. 40.) As the widow 
of an alien husband, the lessor of the plaintiff was 
not dowable. (Co. Lit. 31 a.) Nor did the land 
descend to any, as his heir; for, upon his death, the 
law cast the free hold and inheritance directly upon 
the soverign. (Co. Lit. 26.) This opinion goes equal- 
ly to the titles of the lessor of the plaintiff, and of the 
defendant; but that does not help the former, who must 
rely on the strength of her own, and that of the defend- 
ant may have become good by time. There must there- 
fore be a new trial. 


Per Curtam.—DECcREE ACCORDINGLY. 


Vox. IV. $2 
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Dec. 1833. 
—v~e Cuagtes WestTBROOK, et al. Executors of Wm. Croom 
v * 
Ricwarp Croom. 


©, by his will devises certain lands and slaves to his son R ; he then devi- 

ses other lands and property to be sold on a credit of 1, 2, or 3 years, and 

all the residue of his estate, (not otherwise disposed of,) to be sold on a 

credit of 12 months, “ lands rented and negroes hired, except R’s lot of 

“land and negroes, the possession of which, I wish him to have at my 

' “ death.” He then directs the money arising from the sale, rent, hire, &c, 
to be applied to the settlement of his estate, &c. Held that of the construc- 

tion of the whole will, R’s share was not exempted from the payment of 
debts, on a deficiency of the fund appropriated to that purpose, by the tes- 


tator. e 
Dest on bond,:tried before Serrie, Judge, Fall 
term, 1838, of Lenoir Superior Court. 
As the material facts of this case are stated in the opin- 
x ion of the court, itis thought unnecessary to repeat them 
here. o 
Devereux and Mordecai for the plaintiffs. 


Hogg and Bryan for the defendant, 


DanieE1, Judge:—William Croom made his last will 
and testament, by which, he devised lands and bequeath-— 
ed legacies to his wife and several children, as is set for that 
large in the copy thereof, which forms a part of the case, 
The plaintiffs, being the executors, delivered to the de- 
fendant Richard Croom, one of the sons, his legacy ; and 
took from him a bond, on which this action is founded, 
to refund his proportionable part of monies or property, 
to pay the debts of the testator, provided the particular 
fund, set apart in the will for the purpose, should not 
be sufficient ; and provided further, that the legacy of 
the defendant was, by the will, liable to contribution.— 
The plaintiffs say, that the particular fund set apart by 
the will to pay debts, has proved insufficient for that pur- 
pose, and that the defendant has been requested to contri- 
bute his proportion to aid in extinguishing the debts re- 
maining unpaid. He has refused, and now contends 
that his legacy, by the terms of the will, was exonerat- 
ed from contribution. The plaintiffs brought this ac- 
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tion of debt on the boud. A case agreed was made up Dec 183% 
we 
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by the parties, and submitted to the court for its*deci- 
sion, whether the defendant, by the will, was exonerat- 
ed from contributing to pay the debts of the testator or 
not. If he was, then a nonsuit was to be entered. If 
he was not, then a judgment was to be rendered for the 
plaintiffs for the penalty of the bond, to be discharged 
by the payment of the sum reported by the clerk, to be 
due from the defendant. The opinion of the court being 
in favor of the defendant, a nonsuit was ordered, from 
which judgment the plaintiffs appealed. 

Whether Richard Croom should contribute or not, to th® 
payment of the debts of the testator, in consequence of 
receiving his legacy, under the terms it was paid by the 


executors, depends on the construction which is to be. 


put on the following clause in the will of William Croom: 
‘*Fleave all my lands between Adkin’s branch, the river, 
Kinston and the main road, to be suld on a credit of one, 
two or three years, at public‘er private sale, at the dis- 
cretion of my executors. I leave also, all the residue 
of my estate to be sold on a credit of twelve months, 
lands rented and negroes hired, oxo ichard’s lot of 
land, and negroes, the possession of which together with 
the 4dkins mill, I wish him to have at my death. And 
the monies arising from the sale of the lands, stock, pro- 
duce, rent, and hire of negroes, to be applied to the set- 
tlement of my estate, paying my son, Wm. Croom, two 
thousand, or twenty-five hundred or three thousand lol- 
lars, if there be a sufficient surplus.” The testator’s 
will makes the law for the disposition of his property, 
and the duty of those who are called upon to expound it, 
is to endeavor by all the means of interpretation within 
their reach, to ascertain that intent. As his intent in 
this clause is not expressed in the plainest terms, it be- 
comes important to examine the whole of the will, and 
see whether we can derive from any other part of it, as- 
sistance in expounding that which has been before set 
forth, and is now under consideration. The testator 
describes himself as of Newington, Lenoir county, N. 
Carolina, and then on a journey to Florida. In the 
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Dre. 1833. first place, he gives to his wife, for the term of her life; 


Newington and the adjoining lands, the stock and furni- 
ture upon it, and the negroes that he obtained by mar- 
riagé with her. He then gives to his son Hardy, his 
Falling Creek lands, and all the stock and negroes’ ot 
which he was already in possession, and one negro be- 
sides, by name. He gives to his next son, Bryan, whom 
he states as residing in Florida, all the negroes there, 
in his possession, and two negroes by name, in the pos- 
session of one Joshua Byrd, and all his right of lands in 
Florida, and also the sum of two thousand dollars, to be 
paid out of the sale of his estate, to aid Bryan in purchas- 
ing more landg in Florida. By the next clause, he 
gives to his son Richard, his lands below Atkins’ branch, 
describing their bounds particularly. By the succeed- 
ing clause, he gives to his som William, his Tower Hill 
plantation, which he particularly describes. In_ the 
next, he gives to his daughters 4ane and Eliza, equally 
to be divided between them, all the lands lying below 
the Tower Hill tract. And in the following clause, he 
gives to his son George Alexander, the lands devised to 
his mother for en requests her to convey to this 
son, lands which she owned by gift from her father, in 
order to make his share equal with the shares of the other 
children; and for the same purpose gives him two ne- 
groes, in addition to those which he is to derive from the 
division thereinafler directed. Then, by the next sec- 
tion, he directs, that all his negroes not before given 
away shall be divided among his five younger children, 
Richard, Anne, William, Elixa and George Alexander, 
to be divided among them by families. ‘Then follows 
the section which has been before particularly recited ; 
and finally he appoints executors, one of whom he re- 
quests to act as guardian of his son William, until he 
shall arrive at age. 

We learn then, from this general view of the will, that 
the testator’s two eldest children were settled off and por- 
tioned, although titles had not yet been made for the proper- 
ty put into their possession—that the defendant whom he 
names as the first of his five younger children, was at an 
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agé which fitted him for being settled and portioned off, 
and that William, the second in order of these five, was 
yeta minor. We learn, also, by-the terms used in the 
devise and:bequest to his youngest child George, that 
equality in the division of his property among his child- 
ren, was a primary purpose of the will. _We discover 
too, from a comparison of the clause in which he gives 
two thousand dollars to his son Bryan, to be raised out 
of the sales of his estate, with the expressions in the 
clause we are construing, ‘‘ paying my son Bryan two 
thousand dollars, or twenty-five hundred, or three thou- 
sand dollars if there be a sufficient surplus,” that he had 
in view a definite fund, which he had no doubt would raise 
the smallest of these sums, and which possibly might be 
sufficient to raise the largest of them. 

The phrase, ‘ lands rented and negroes hired” in this 
perplexing section of the will, is exceedingly vague.— 
What lands are to be rented and what negroes to be hir- 
ed ? Does he mean all the lands of which he died seized, 
aad all his negroes except those allotted for the portion 
of his third son? If he has said so explicitly, there is no 
room for construction ; but he has not, and there seem 
to be insuperable objections to putting such an interpre- 
tation on these words. © The provision made for his wife 
is for her life only, and would leave her for some time 
at least after his death, and if the interpretation conten- 
ded for by the defendant be correct, might leave her du- 
ring life, without a home and the means to enjoy it. He 
could not have meant to include the lands and negroes 
left to her for life, in this disposition. With respect al- 
so to the property which he had advanced provisionally 
to his two elder children, and*which advancement he 
here confirmed, terms more explicit than those he has 
used would be necessary, to show that this was a part of 
the property to be hired and rented, and that the chil- 
dren, thus advanced, were to be dispossessed by his exec- 
utors of the patrimony which they were actually enjoy- 
ing. The lands and negroes here intended, are those gi- 
ven to the minor children, which they were not of age to 
manage, and the profits of which for a time were to be 
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applied in aid of the fund created for the payment of bis 
debts and satisfaction of the pecuniary legacy to his se- 
cond son. Richard’s lands and share of the negroes are 
in terms excluded from it, because although he had not 
yet been portioned off. he was the next in order to be 
settled, and had attained in the testator’s estimation, a 
proper age for that purpose. 

The actual contest in this case, is then between the 
four younger children and all the legatees including 
Richard ; if the construction must prevail for which he 
contends, then as to the younger children, the equality 
which their father intended, must be fatally defeated.— 
The enquiry now presents itself on these words, ‘lands 
rented and negroes hired,” for what length of time is 
this property directed to be rented and hired—how ma- 
ny years of the profits of the lands and negroes, allotted 
to the four yoongest children, are appropriated in aid of 
the fund for the creditors and his pecuniary legatee ?— 
The defendant contends that this charge on the proper- 
ty is indefinite, and that the profits must be thus applied, 
until all the debts are discharged and Bryan’s legacy paid, 
and that if thesreditors and legatee will grant no fur- 
ther indulgence, it must be sold for this purpose. An 
indefinite charge to this effect, seems to be forbidden by 
that part of the clause which enlarges the legacy to 
Bryan, from two thousand to twenty-five hundred or even 
three thousand dollars “ if there be a sufficient surplus.” 
If the charge was unlimited in its duration, how and 
when was this surplus to be ascertained ? 

We do not understand that the testator intended to 
charge, with the payment of his debts, the lands devised 
and legacies bequeathed to these children, to the exclu~ 
sion of Richard’s share, or of the shares of the others, in 
case the fund set apart for that purpose should prove de- 
ficient. It seems to us, that the testator intended that 
the negroes and lands should be hired and rented but for’ 
the space of one year, to aid in enlarging the fund for the 
payment of debts and raising the legacy for his son Bry- 
an. For after directing that the tract of land should be 
sold in such manner as suited his executors, he proceeds 
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thus, ‘‘I leave also all the residue of my estate to be 
sold on a credit of twelve months, lands rented and ne- 
groes hired, (except Richard’s lot of lands and negroes, 
the possession of which together with the Atkins mills, I 
wish him to have at my death.” The words, “on a cre- 
dit of twelve months” are here placed in the middle of 
the clause sought to be construed. It is true, that ac- 
cording to a strict grammatical construction, this would 
only relate to the antecedent subject matter, to wit: the 
residue of hig@estate to be sold. But thelaw does not re- 
quire that wills should beexpounded according to gram- 
matical strictness, and it is enough if we can collect the 
meaning of the testator, whether it be expressed gram- 
matically or not. Satisfied that he did not intend 
an Indefinite charge, we are presented in this very 
sentence with a term—a defined time in relation toa 
part of what is directed in it—and this defined time is 
in immediate connection with the direction ‘lands rent- 
ed and negres hired.” The two ideas, the one of time, 
and the other of renting and hiring, are in the testator’s 
mind, in the same moment, and expressed almost in the 
same instant. We think that the oné was connected in 
intent also with the other, although the intention is im- 
perfectly declared. 

The testator gave his executors a discretionary power 
to sell the lands upon a credit of one, two or three years, 
This discretion, probably, was designed by the testator 
to be exercised by his executors, as circumstances might 
enable them to make arrangements with the creditors. 
The sale of the residue of the estate on a credit of twelve. 
months, hire of the negroes and rents of the land, Would 
produce a fund, which might be collected.and reduced 
into money during the second year after his death, and 
enable the executors to extinguish the debts by the time 
they were compelled by law to settle the ‘estate. The 
executors, at the end of two years having settled the es- 
tate by paying the debts, would Know whether there was 
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a surplus sufficient to pay Bryan, either of the sums be- © 


queathed to him by the will) Upon examining the whole 
will, we think the testator did not intend that his negroes 
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Dec. 1833. jou] be hired and his lands rented, but for the term of 
Ex’ns. Croom 9N€ year. And we are unable to collect from the man- 
v. ner in which this clause is worded, that the testator in- 
Croom. tended to charge his debts upon the devises and legacies 
given to the wife and other children, to the exclusion of 
the lot and share given to Richard. The circumstance 
of Richard’s lot and share being payable immediately on 
the death of the testator, when taken in connection with 
all that is to be found in the will, does not raise an in- 
ference strong enough, to induce us to degJare that his 
legacy was intended to be freed at all events from con- 
tribution. If the fund, which, according to this opinion, 
has been expressly created by the testator for the pay- 
ment of his debts, that is to say, the property directed to 
be sold for that purpose, and the profits for one year of 
the lands and negroes given to the younger children, has 
been exhausted, then as the will is silent as to the mode 
in which the unsatisfied part of the debts shall be paid, 
the legates ought to contribute according to the ordina- 
ry rules of law. We think the judgment of nonsuit gi- 
ven in the Superior Court must be reversed, and we would 
proceed to direct a judgment to be entered for the plain- 
tiffs, but that from some inadvertence there are blanks 
left in the case agreed, with respect to the amount due 
according to thereport, which blanks we are not author- 
ised to fill. Unless the parties can remove this difficul- 
ty, we can do no more than set aside the nonsuit, and 
remand the cause for further proceedings. 


: 
Per Cur1aM—JUDGMENT REVERSED AND CAUSE 
REMANDED. 
. 2 
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Josnua Wuire, adm’r. de bonis non, of Jacos WuHiTE 
v. 
Davin WHITE. 


When a judge undertakes to decide on facts and inferences which ought 
properly to be left to the jury, the judgment will be reversed and a new 
trial awarded. 


Trover for several negro slaves, tried before Nor- 
woop, Judge, at Spring term, 1833, of Perquimans Su- 
perior Couft. : | 

The material facts of the case will be found in the 
vpinion of the court. 

Fredell, for the plaintiff. 

‘Mendenhail and Kinney for the defendant. 


Danret, Judge.—This was an action of Trover, 
brought by the plaintiff as the administrator de bonis non, 
with the will annexed of Jacob White, to recover of the 
defendant the value of several slaves. The defendant 
pleaded the general issue, and the statute of limitations. 

The controversy was, whether the plaintiff’s testator 
ever had any title to the slayes which are séught to be 
recovered. Hagar the mother of the slaves sued for, had 
belonged to Joshua White, the father of the plaintiff’s 
testator. In the year 1776, Joshua White signed and 
sealed a paper writing, in which he declared that no law 
moral or divine, had given him right or property in the 
person of any of his fellow creatures :-—that he then had 
under his care a negro girl named Hagar, and that he 
released, (after the year, 1785, when-she would be eigh- 
teen years of age,) all claim or pretension of €laim to 
the said girl ; and to this he bound his heirs, executors and 
administrators. This declaration in writing, the jury 
have found, was never delivered, as adeed, either to Ha- 
gar or any other person for her benefit; in law there- 
fore, she still belonged to Joshua White. ‘The only evi- 
dence of the manner in which the girl came into the pos- 
session of Jacob White, is his declaration made in a con- 
versation with the girl, after the death of his father, 
when he told her he would keep her no longer, that le 
Von. [Y. 33 
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Dxc. 1833. had kept her in conformity with a promise made to his 
—Y™\" father,until she was eighteen years old,and that she should 


Warts 
v. 
Waitt 


go to her protectors. Jacob White said, about a year be- 
fore he died, that he did not own any slaves. Whilst 
the slave Hagar was in the possession of Jacob, his fath- 
er Joshua made bis will, (but at what date the case does 
not state, ) in which he appointed an executor. After the 
death of Joshua, his executor qualified. By one clause in 
the will, the testator gave to his son Jacob a tract of land 
and all the property he had before possessed him with.— 
Jacob White after making a will and appoiifting an ex- 
ecutor, died in the year 1816. The executor of Jacob 
qualified and never claimed the slaves as belonging to the 
estate of his testator. The executor died in the year) 
1821, and the plaintiff administered in the year 1831 ; 
demanded the slaves as part of the estate of Jacob, and 
on refusal by the defendant to deliver them, brought this 
action. ‘The defendant insisted at the trial, that-on these 
facts the plaintiff could not recover. 

On the trial of the cause, (as I gather from the very 
imperfect statement sent up, ) five distinct questions arose; 
first, was the paper delivered as a deed ? secondly, was 
Hagar a part and parcel of the property, of which the tes- 
tator had before possessed his son Jacob? Thirdly, if 
she was, did the executor ever assent to the legacy ?— 
Fourthly, was the act of limitations a bar to the plain- 
tiff’s action ? Fifthly, could the plaintiff recover, after 
having declared as administrator and then stating in his 
declaration, that the conversion had taken place at a date 
subsequent to the death of the testator? The court, 
after charging the jury that the plaintiff might recover 
upon his own possession although he had declared in his 
representative character, proceeded and said to the jury, 
‘* if they believed the plaintiff’s witnesses, his title was 
made out, and that te hada right to recover, unless the 
defendant had shown a good defence.” If this.be a cor- 
rect statement, and I am bound so to consider it, the 
Judge erredin his charge. Whether Hagar under the 
Clause of Joshua White's will, and if so, whether the ex- 
ccutor had ever assented to that bequest so as to vest the 
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legal title of Hagar in Jacob, were necessary enquiries 


before it could be determined that the plaintiff had made 


out his case, and matters on which the Judge alone could 
not pass. “I'he correct charge, I think would have been, 
to havé told the jury that the will of Joshua, by construc- 
tion of law, passed to Jacob the beneficial interest in 
Hagar, if she had been put into his possession as property; 
but not, if she were placed under his protection as frees 
and that the character of Jacob’s possession, was a point 
for them to determine—and further, that if Jacob kept 
the possession of Hagar for many years, claiming the 
property in her under this bequest, such a possession 
would well warrant the presumption of an assent by Josh- 
ua’s executor, but that if lic did not hold Hagar as prop- 
erty; nor claim title to her under his father’s will, there 
was no evidence on which to raise such a presumption. 
The Judge did not leave it to the jury to infer, from the 
written declarations made by the testator, and to be 
gathered from the paper, although it might not operate 
as a deed, and from the conduct and declarations of his 
son as to the manner he held Hagar, whether she was 
‘¢ parcel or not parcel’ of all the property he had before 
possessed his son with, and was intended to pass under 
the words mentioned in the aforesaid clause in the will. 
Neither did the Judge leave it to tlie jury to say wheth- 
er, from the evidence and circumstances of this case, the 
presumption of an assent to the legacy by the executor 
arising from lapse of time, was or was not rebutted. I 
feel myself bound then to declare, upon the case stated, 
that the judgment rendered must be reversed and a new 
trial granted.” 

Per Cur1amM—JUDGMENT REVERSED. 
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wayw Jacos Warre’s administrator v. Davin Wutrtt. 


Jacos Wurre’s administrator v. Jostan Nicnonson. 


Fredell for the plaintiff. 
Badger, for the defendant. 


@, Per Curram.—As the statement of these two cases 
in the Fécord represents that the same evidence and in- 
structions of the court were given in these as in the case 
of White’s administrator v. David White, already deci- 
ded, there must be a new trial in these cases for the rea- 
sons upon which it was granted in the other. 


- 


8 @ 


?. , Jacosp Wurre’s @dminisirator v. Joun C. Waite. 


Tredell for the plaintiff. 
Badger,. for the defendant. 


Per Cur1amM.—It does not appear in this case that 
any question was made upon the plea of the statute of 
limitations, nor what/Were the declarations of the plain- 
tiffin 1824. ‘There is a reference to those declarations 
as stated in the case of the same plaintiff against Vich- 
olson, but none such are discovered ig that record. The 
court istherefore at a loss to understand the question in- 
tended to be submitted to us. But as the same questions 
upon the construction of the will.and the assent of the 
executor necessarily arose, in this as in the other cases, 
a new trial must on those grounds be awarded. 











SUPREME COURT OF NORTH-CAROLINA. 261 


Dec 1833.- 
Joun R. Cooper v. E1rnv CHamMBErs. Pw 


A promise by A to pay the debt of a third person, on his being discharged 
from custody, is not within the act of 1826, c. 10, there being a new and 
original consideration moving between the parties. 

Such a promise, though the debt be payable “in trade,” 1s within the juris- 
diction of a single magistrate. 


This was an action of assuMPs1T commenced by war 
rant before a single magistrate for $18 and interest, 
which came up to the superior court of Hay wood by appeal- 

It appeared on the trial before Norwvop, Judge, that 
the plaintiff had caused one Starns to be arrested .on a 
ca. sa. and committed to jail. While in custody the de- 
fendant agreed to see the plaintiff’s debt, interest and 
costs, paid “in trade,” if he would discharge Starns from 
imprisonment. Starns was accordingly discharged, and 
the defendant paid part of the prison fees, It was ob- 
jected by the defendant’s counsel ; 1st, that a parol pro- _ 
mise would not sustain the action. 2dly, that the case 
was not within the jurisdiction of a single magistrate. 
Both objections were overruled by the court, and from the 
judgment rendered against him, the defendant appealed. 


No counsel appeared for either party. 


Daniex, Judge.—The first objection made to the 
plaintiff’s recovery is, that the action is founded upona 
parol promise or agreement to pay the debt of another. 

By the act of 1826, c. 10, it is declared that no per- 
son shall be charged upon a special promise to answer 
the debt, default or miscarriage of another person, un- 
less the agreement is reduced to writing and signed by 
the promiser or his agent. But when the promise to pay 
the debt of another, arises out of some new and original 
consideration of benefit or harm, moving between the 
newly contracting parties, the case is not within the sta- 
tute. (1 Saund. 211 note (a,) 8 Johns. Rep. 39. This 
is a case of that description ; the consideration to support 
the promise was the injury or harm the plaintiff sustain- 
ed, by discharging his debtor at the request of the defen- 
dant, and upon the agreement that he would pay the debt. 
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When the plaintiff discharged Starns from prison, he was 
entirely freed from the debt, and the defendant became 
the debtor. The defendant did not derive any benefit 
from this agreement, but the plaintiff sustained harm, by 
giving up those advantages with which the law had invest- 
ed him, to coerce the debt from Slarns. Here was a 
new and an original consideration, moving between the 


“contracting parties at the time the agreement was enter- 


ed into; and the case is not within the meaning of the 
statute. This case is very different, from a collateral 
undertaking by the defendant, that Starns should pay 
the debt or he would, or that Starns should do any oth- 
er act or thing ; for then such collateral undertaking 
would be within the meaning of the legislature, wien it 
declares that a special promise to answer the ‘‘ debt, de- 
fault or miscarriage,” of another must be in writing — 
We think this objection cannot prevent the plaintiff’s 


~recovery. 


The second objection is, that the promise sounds in 
damages only, and was not within the jurisdiction of a 
justice of the peace. The debt due to the plaintiff from 
Starns, was ascertained by a judgment and the prison: 
fees are fixed by law; therefore, the claim does not 
sound in damages; "The mode of payment, (viz: * in 
trade,” which I conceive to mean valuable articles of 
trade,) is not an objection to the jurisdiction of a justice 
of the peace, ifthe value of the articlesin money, at the time 
they were to be delivered. would be a sum within his juris- 
diction. By the act of 1744, (c. 13,) a justice of the peave 
has jurisdiction ofsums, under £20, for goods sold and de- 
livered, for work and labor done, or for specific articles, 
although due by assumpsit, and the justice may give 
judgment for the value... We must take it for granted, 
in this case, as no objection has been raised, on that 
ground, that the plaintiff has demanded the ‘+ trade,” 
before he brought his warrant, and that the defendant 
did not pay or tender any articles of value in trade, to 
satisfy the demand. We think this case one that is 
within the jurisdiction of a justice of the peace, and 
therefore the judgment is affirmed. 

Per CurtamM—/ UDGMENT AFFIRMED. 
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v. , 
Cuartes W. Jacocks, 4dmr. of Wa. S. Ruopes. 


Where two persons engage in one common risque, as sureties for a third, 
and one of them subsequently takes an indemnity from the principal 
debtor, such indemnity enures to the benefit of all the sureties. 

The case of Moore v. Moore, (4 Hawks, 358,) cited and approved. 


This was an action of assumpsit, brought to recover 
from the defendant, money alleged to have been paid 
by him as co-surety with the defendant’s intestate, for 
one Abram Maer. It came on inthe form of a case 
agreed at Spring term 1833, of Bertie Superior Court. 

It appeared from the case that the plaintiff with the 
defendant’s intestate, and one Horace Ely, were co-sure- 
ties for Abram Maer, to a guardian bond, on which judg- 
ment was rendered against Maer, and his sureties, for 
$6744 48 with interest. Maer and Ely were both in- 
solvent at the rendition of this judgment. Maer had 
executed a deed to John S. Bryan in trust, among other 
things, to secure the said Fagan and Ely, on account of 
their suretyship for him. From the fund arising from 
this trust, $3654 88 was paid towards the judgment 
against Maer and his sureties. The plaintiff Fagan, 
paid besides, $1257 39 of this judgment, and the sum of 
$1867 02 was paid by the defendant. Ely paid noth- 
ing. 

It was agreed that the case should be decided on the 
game principles as if it were in a court of Equity. 

His Honor, Judge Norwoop, being of opinion that 
the plaintiff was not entitled to recover, rendered judg- 
ment of fion-suit, from which, the plaintiff appealed. 


Nush for the plaintiff. 
Hogg for the defendant. . 


Gaston, Judge.—This cause comes before us on the 
appeal of the Plaintiff from a judgment of nonsuit ren- 
dered in the Superior Court, upon a case agreed be- 
tween the parties, and weare of opinion that this judg- 
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ment is correct. It is a part of the case agreed, that 
the cause my be decided upon the same principles -as 
though it were pending in a court of Equity. We do 
not conceive that this agreement of the parties could be- 
stow upon the court, an authority to decide the case by 
any other principles than those which the law prescribes 
for its decision. The parties may agree upon facts, but 
the conclusion to be pronounced upon those facts, must 
be in conformity to the rules which are laid down by a 
higher authority than that of the parties. In this case 
however, we apprehend that there is no difference be- 
tween the law and equity which are applicable to 
it. The plaintiff is not entitled to recover from the 
defendant, because he has not paid more than his rate- 
able proportion of the debt, which in consequence of 
the insolvency of Maer and of Ely, has been ‘thrown up- 
on the intestate of the defendant. The sum which has 
been raised by the sale of Maer’s property and applied 
in part discharge of this debt, was not in contemplation 
of law, or within the meaning of our act of 1807, paid 
by the plaintiff. It was applied, as the deed of trust 
from Maer to Bryan, directed it to be applied, and al- 
though the motive of Maer in making the deed of 
trust is declared to be the indemnity of Ely and Fagan, 
yet this cannot change the character of the fund or the 
effect of this application of it. And in Equity we under- 
stand’ the rule to be well settled, that when two 
or more persons engage in one common risque, as sure- 
ties for another, and one of them subsequently takes an 
indemnity from the principal debter, such indemnity 
shall enure to the benefit of all these sureties. This 
principle is distinctly asserted in the case of Moore v. 
Moore, reported in 4 Hawks, 358, and the decigion there 
is expressly based upon the ground that the sureties had 
not engaged in the same,¢ommon risque. 


Per CurfaAM—JUDGMENT AFFIRMED. 
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SaMUEL VINEs v. OBEDIENCE Brownriae. 


It is not essential to the validity of a deed of gift for slaves, under the 
act of 1806, that the subscribing witness should be able to testify to the 
delivery, as well as to the signing and sealing. That fact may be prev- 
ed by other testimony. 


This was an action of Detinvs for several negro 
slaves, tried before Srranee Juilge, at Pitt, Spring 
term 1833. , 

The plaintiff claimed title to the slaves under a deed 
of gift. Tho subscribing witnesses to the deed testified, 
that they saw the donor sign and seal the deed, when 
the donce was not present; that the decd was then tak- 
en away by the donor, and they saw nothing more of it 
till after his death, when they were called on by the 
plaintiff to prove its execution. There was sufiicient 
evidence of its delivery, from other sources. 

It was objected by the defendant’s counsel, that under 
the act of 1806, the decd was not valid, unless the sud- 
scribing witness could prove the delivery, as well as the 
signing and sealing; this objection was overruled by 
the.court. A verdict was returned for the plaintiff, and 
a vite for a new trial being discharged, the defendant 
appealed. ‘ 

Hogg, Bryan and Mordecai, for the plaintiff. 


The Attorney-General and Bevercnx, for the defendant. 


Dantet, Judge.—At common law, a personal chat- 
tel passed by way of gift, cither by a delivery to the do- 
nec, or it passed by a delivery of a deed of gift, without 
a delivery of the chattel. Slaves are personal chattels, 
and where creditors or purchasers are not concerned, 
the same law governed gifts of this species of property, 
as did other descriptions of cl s, up to the year 1806. 
In that year, the legislature decfhred that no gift there- 
after to be made, of any slave or slaves, should be good 
or available in law or equity, unless the same should bo 
made in writing, signed by the donor and attested 
by at least one witness, and proved as_ convey- 
ances of land, and registered in the office of the public 
Vou. IV. 34 
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register, by a given time. By this statute parol gifts of 
slaves were abolished ; subsequent to the year, 1806, all 
gifts of slaves, to be good and available, had to be in 
writing either in the form of a deed, or a writing with- 
out seal, accompanied with an actual delivery of the 
slave, which writing must be signed by the donor and 
attested by a subscribing witness, and registered in the 
time prescribed by law. Without these forms and so- 
lemnities, all gifts of slaves are void. The second sec- 
tion of the act of 1806, is as follows: ‘On all trials 
‘*where any such writings shall be introduced to sup- 
‘* port the title of either party, the due and fair execu- 
“ tion of such writing, shall be proved by a witness sub- 
‘* scribing and attesting the execution of such writing, but 
‘if such witness shall be dead or removed out of the 
‘** State, then the probate or acknowledgement and re- 
** gistration of such writing may be given in evidence.” 
The plaintiff in the present case, claims the slaves men- 
tioned in the writ and declaration, by a writing purport- 
ing to be a deed of gift; it was registered within ‘the 
time prescribed by law, it was subscribed by a wit+ 
ness who on the trial proved that G. Brownrigg, the sup- 
posed donor, signed and sealed the same, but the witaess 
was unable to prove that the paper writing thus signed 
and sealed, had ever been delivered. The plaintiff pro- 
posed to supply the deficiency of proof, which was neces- 
sary to a due execution of a deed of gift by other witness- 
es, whose names were not subscribed to the paper wri- 
ting. This testimony was objected to, because the sec- 
ond section of the act of 1806, requires that the execu- 
tion of the writing shall be proved by a witness subscri- 
bing and attesting the execution of it. The court admit- 
ted the evidence and there was a verdict for the plaintiff. 
On a motion for a new trial, the defendant contends that 
the court erred by permifjting such evidence to be receiv- 
ed. We are now called on to decitle, whether, as the 
subscribing witness was present in court and examined 
on the trial, the delivery of the deed could be proven by 
any other person? It appears to me, that as the first 
section of the act has required the writing to be subscri- 
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bed by a witness, and also required that it should be 
proved and registered as conveyances of land, that the 
second section was introduced. into the act fofithe pur- 
pose of expressing the will of the legislature, that on any 
trial at law for slaves, when the said writing should be 
offered in evidence, it should not be introduced on the 
terms that conveyances of land, are admitted in evidence 
viz. only by showing that it had been admitted to pro- 
bate and registration, but that the subscribing witness, if 
alive and in the State, should attend and prove the wri- 
ting, according to the rales of the common law. The 
writing was not to be given in evidence as conveyances 
of land are, unless the subscribing witness was dead or 
absent from the State. The second section of the act of 
1806, is a copy of the third section of the act of 1792, 
relating to the sale of slaves. The Legislature intend- 
ed that when the title to slaves came in question, either 
upon a sale, anda writing, was introduced, or by a gift 
and a writing was offered to support the title, the same 
should not be evidence by barely showing that the wri- 
ting had been admitted to probate and registration, but 
that the common law rule should be followed, of proda- 
cing the subscribing witness and proving the .instru- 
ment by him, if he was able to prove it; if not, the wri- 
ting might still be proven, as instruments are proven by 
the rules of the common law. If 4, is a subscribing 
witness to a writing, evidencing a gift of slaves, and saw 
it signed and sealed but could not prove its delivery, 
then B, who is not a subscribing witness, may be in- 
troduced to prove the delivery. If the subscribing wit- 
ness, on the trial, wasto perjure himself in denying that 
he saw the deed executed, yct the instrument may be es- 
tablished by other witnesses who have not subscribed to 
the deed. 

The act of 1806, is an act t vent frauds and per- 
juries, and it requires the subscribing witness, the wit- 
ness of the law, to be produced on the trial to prove the 
execution of the writing ; yet, like the construction that 
has been put on the statute of frauds in England, if the 
subscribing witness is unable or will not prove the exe- 
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cution of the writing, itmay be proven by other witnesses. 
In England, the statute of frauds requires a will, which 
shall beggood to pass lands, to be attested by three wit- 
nesses, Who shall sign in the presence of the testator. — 
It has been decided there, that if the attesting witnesses 
to a will of lands, swear against their own attestation, 
they may, nevertheless, be contradicted by means of oth- 
er testimony. (Lowe v. Joliffe, 1 Bla. R. 365. Goodti- 
tle vy. Clayton, 4 Burr. 2224.) Iam of opinion that the 
court acted correctly in admitting the evidence, and that 
the deed of gift was properly proven, and that the judg- 
ment should be afiirmed. 
Per Curtam—JuDGMENT AFFIRMED. 


= BS GH 


Rosext Vannoon, Chairman &c. useof Newbern Bark, 
v 
Joun Barnett and Carey WiLiiaMs, 


Where an Administration bond was made payable to A B, and “ other Jus- 
tices of Person county,” and it appeared that the principal obligor wes at 
the time of executing it a Justice of said county: Held, that such bond 
was valid, and the words “ other Justices,” were to be rejected as sense- 


less and uncertain. 
The case of Justices of Pasquotank v. Shannonhouse, (2 Dev. 6,) cited, 


explained and approved. 
? 


Derr on Bond. Pleas—General issue, conditions 
performed and not broken. 

The Plaintiff offered in evidence a writing purporting 
to be a bond, payable to ** Robert Vanhook Chairman and 
other Justices of the county of Person.” ‘This paper was 
signed by John Garner as principal, and the present de- 
fendants, as his a John Garner was, at the time 
of giving said bond, a Justice of the Peace for Person 
county. 

The Deputy Clerk proved that he usually transacted 
the business of the Clerk’s office—that the instrument 
was filled up by him, and signed by the persons whese 
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names were subscribed to it—that he had found the pa- 
per among the records, on file with other Administration 
bonds. Barnett’s name was not mentioned nde bedy 
of the bond. The Plaintiff then produced the record of 
a judgment confessed by Garner, as the administrator of 
one Winstead, in favor of the relators, for recovery of 
which this suit was brought. The introduction of this 
judgment was objected to, but was admitted by the court 
as prima facie cvidence of assets, and the defendant was 
permitted to offer evidence that the Administrator had 
no assets at the confession of the judgment. 

Martin, Judge, before whom the case was tried at 
Person, Fall term, 1832, instructed the Jury, that the 
facts above stated, if true and unexplained, would in law 
coustitute a delivery ; that the bond was valid, although 
Garner was one of the Justices of Person; and that the 
question of assets was a fact to be ascertained by them. 
The Jury returned a verdict for the plaintiff; from the 
judgment rendered whereon, the defendants appealed. 


Devereux for the plaintiff. 
Mangum, for defendants. 


DaniexL, Judge.—The defendants in this action con- 
tend that a new trial should be granted, on all, or some 
one, of the several grounds taken by them. First, that 
the court erred in its opinion, when it declared the bond, 
upon which the action was founded, was valid in law, it 
being shown that John Garner, one of the obligors, was, 
at the time of the execution of the bond, a Justice of the 
Peace for the county of Person; and therefore, from the 
wording of the instrument, was to be considered an ob- 
ligee of the said bond, which in law would make the in- 
strumenta nullity. The bond is given to ‘* Robert Van- 
hook, Chairman, and other Justices of the County Court 
of Person, to be paid to the sgid Chairman or his suc- 
cessors in Office, or other Justices of the county of Per- 
son.” This case is not like that of the Justices of Pas- 
quotank v. Shainoniouse, (2 Dév. 6,) and other similar 
cases, Which have been decided in this court, under the 
authority of that decision. In that case, the obligation 
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Dec. 1833. was given to ‘‘ John Muller, Ambrose Knox, and the resi 
“~~ of the Justices assigned to keep the Peace,” &c. The 
“— * two oes that were named, and the rest of the Justi- 
Bazzrrretal. ces assigned to keep the Peace for the county of Pasquo- 
tank, necessarily included all the Justices of that coun- 
ty; and, as Shannonhouse and Wilson were two of the 
Justices of that county, at the time the bond was execu- 
ted, the court declared the bond to be nugatory and of 
no effect. In the present case. the bond is given to Ro- 
bert Vanhook, Chairman, and other Justices of the Coun- 
ty Court of Person. It may be asked what other Jusii- 
tices? Do these words mean a part or the whole of the 
Justices? If a part only, then it may be asked, what 
part, and who are they? The clause in the bond, con- 
taining the words—*‘ and other Justices of the County 
Court of Person’”—is, in my opinion, uncertain, sense- 
less and unmeaning, and must be rejected by the court, 
in putting a construction upon this instrament. That 
part which is certain. shall not be vitiated by that which 
Abond not ex- is uncertain and unmeaning.. We. therefore, agree with 
ecuted pursuant the Judge who tried the cause, that the instrument is a 
a a tof 1825, good bond at common law. The bond having been exe- 
poner! ond good cuted after the Act of Assembly, passed in the year 1825, 
wire. asncommen Went into operation, directing that the bonds of Admin- 
law bond. istrators should be made payable to the Governor and 
his successors in office, prevents this instrument being 

considered an official bond. 
ae Secondly, the Deputy Clerk of the Gounty Court gave 
eee “fact in evidence, that he usually transacted the business per- 
—— pore taining to the office—that the instrument aforesaid was 
Gusts ened up in his handwriting, and that the signatures of 
from which it is {he names subscribed were in the proper handwriting of 
pa fl cgeerse: 4 the persons designated ; and that he had found the in- 
= ws :.. _ strument among the records of the court, on file with the 
to say what cir. bonds of Administration and others.’ The court charged 
cumstances con- the jury, that the facts above stated, if true and unex- 
Tivcodgill c plained, would in law, constitute a delivery of the bond. 
a i The defendant excepts to this part of the charge of the 
court, and I think, the Judge expressed himself rather 


preved. 
inaccurately. ‘The bond was not an official, but a com- 
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mon law bond, and it being filled up in the handwriting _Dse. 1833. 
of the Deputy Clerk and found among the records of the ~~~” 
court, is not in law a delivery of the bond, thodgh it is — 
such strong evidence of it, as might naturally induce the B4®x=rt,lal 
Judge to say it proved it. . It should have been left to 

the jury to say if from the evidence, they could, or could 

not infer, that the obligors had placed the instrument in 

the hands of the Clerk or any other person, for the pur- 

pose and with the intention, that it should operate as an 
Administration bond. If the jury could so infer, and it 

is hardly possible they should not, then, the bond having 

been delivered to a third person for the obligee, although 

that third person might be a stranger, it nevertheless, 

became the legal obligation of those who executed the 

same, from the date of the delivery to the third person ; 

and it could not be avoided by the obligors, if the obli- 

-_ afterwards accepted it asabond. (Threadgill v. 

Jennings, 3 Dev. 384). 

The third ground taken by the defendant, for a new j Bree 
trial, is, because the Judge stated to the jury, that the an administrator, 
record ef the judgment confessed to the Bank by Garner, wheel oye 
the Administrator, was prima facie evidence, not only of assets inthebands 
the amount of the debt, but also of the fact, that he had oon —a 
assets to pay the same. I think the court erred in this brought by the 
part of the charge to the jury. It has been determined eT ae on 
by this court, in thecase of McKellar v. Bowell, (4 Hawks the administra. 
$4,) that the record of a recovery against a guardian, is a sw 
not evidence against his securities, in an avtion brought and his sureties. 
by the plaintiff in that recovery against the securities to Pm “(Boabe 
subject them upon the guardian bond for the default of 44 vol. 34) a- 
their principal. The same argument and reasons now ee 
urged by the plaintiff’s counsel, to prove that the judg- 


ment against the principal, is prima facie evidence against 


’ the security in another action, were either urged by the 


counsel, or noticed by the court, in the case of McKellar 
v. Bowell. Chief-Justice Taytor, in his elaborate 
opinion delivered in that case, has explained and answer- 
ed the whole of them. After this question has under- 
gone so solemn a determination in this court, I do not 
feel myself at liberty to say, it is not the law of the land. 
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Dec. 1833. The fourth reason offered for a new trial, is at the in« 
bacon stance of the defendant, Barnett. His name is not mien. 
e tioned Th the body of the bond, nor does it begin with the 
Banserr,ctal. words, “we are held and firmly bound to R. V. &c.” ; 
The name of but it begins thus—“ Know all men by these presents, 
an obligor being that John Garner, Carey Williams and Richard H. Burton 
dy of the bond is are held and firmly bound unto R. V. &c.” At the bot- 
its De -g © tom of the paper, there are the signatures and seals of 
Garner, Williams, Burton and Barnett. In the body of 
the printed form of the bond, there had been a blank left 
for the insertion of the names of the obligors ; the name 
of Barnett had been omitted in filling up the blank. In 
Smith v. Crooker, (5 Mass. Rep. 539,) a bond had been 
executed by a surety before his name was inserted in the 
body of the bond, his name being afterwards inserted 
when he was not present. The bond was held good a- 
gainst him. The court said they were satisfied it was 
sufficient evidence, that he consented that the blank might 
afterwards be filled by inserting his name. The court 
further said in this case, it is very clear that this secur- 
ity would be holden as an obligor, on his executing the 
bond, if the blank had been filled up with his name. IT 
ethink that Barneti became bound in the bond to Vanhook, 
by signing and sealing the instrument, if it was after- 
wards delivered. I think nevertheless, that there should 
be a new trial for the reasons stated in the second and 

third grounds taken by the defendants. 
Per Cur1amM.—JUDGMENT REVERSED, ANR A NEW 

TRIAL GRANTED. 
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James J. Hoxatrt, et al. v. Davin Putrer. 


The recital of a former in a subsequent deed is evidence of the existence of 
the former deed, against a party to the latter and all claiming under him, 
but not against a stranger. . 

But when the admission contained in the recital is relied on by a stranger, 
for a fact operating in his favor, and there are also other facts disclosed 
which operate against him, the recital must be taken altogether. 


TRESPASS QUARE CLAUSUM FREGIT. Plcea—géneral 
issue. On the trial before Norwoon, Judge, at Fall 
term, 1833, of Mecklenburg Superior Court, the plain. 
tiff proved that the defendant entered on the locus in quo. 
and committed the trespass. There being no actual 
possession, the plaintiffs, for the purpose of showing that 
they had a constructive possession, deduced their title to 
the land, in the following manner:—a grant from the 
State to William Polk, dated on the 27th of February, 
1796 ; then a deed from Polk, dated on the 8th of Feb- 
ruary, 1820, to Duponceau and Kentzxing ; they then de- 
duced title through sundry mesne tonveyances, from Du- 
ponceau and Kentxing to themselves. The defendant's 
counsel moved the court, that the plaintiffs be nonsuit- 
ed because they had not produced in evidence, the deed” 
from William Polk to Tench Cox, mentioned in the reci- 
tal of his deed to Duponceau and Kentxing. The 
deed from Polk to Duponceau and Kenizing, of the sth 
of February, 1820, recites the grants from the State to 
him of seventeen tracts of land, including the one in 
question, and also recites that “by an instrument in wri- 
*‘ ting under his hand and seal, on or about the twenty- 
“third day of January, 4nno Domini, one thousand sev- 
“en hundred and ninety-seven, the said William Polk 
“ did bargain, and sell, and convey unto Tench Cox 
‘¢ Esq. his heirs and assigns, all the said seventeen tracts 
“ of land with their appurtenances, for and in consider- 
“ation of the sum of nine cents, money of the United 
‘+ States, per acre,” and then conveys the same as follows: 
“ The said William Polk, for and in consideration of the 
‘‘ premises, and of the sum of one dollar, money of the 
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Dee. 1833. « United States, to hjm in hand paid, by the said Peter 
wv «+S. Duponcean and Abraham Kentzing assignees of 


‘‘said Tench Cox, who becanic such since the 20th day, 
‘‘of October, 1798, the receipt whereof is hereby. ac- 
‘‘knowledged, hath granted, bargained and sold, re- 
‘*Teased and confirmed, &c. the said land to Peter 8. Du- 
‘*ponceau and Abraham Kentxing in fee.” The court 
reserved the point of law, and the case was put to the 
jury, who returned a verdict fur the plaintiff, subject)to 
the opinion of ‘the court upon the question reserved.—. 
Upon, argument the court decided, that it was necessary 
for the plaintiff in order to make out a complete title,to pro- 
duce the said recited deed. from William Polk to Tenth Coa 
on the trial, as well as a deed from Coa to. Duponceau 
and Kentxing, and thereupon, ordered the verdict to be 
set aside and a nonsuit to be entered. From which judg- 
ment, the plaintiffs appealed to this court. 
Tredell and Devereux for the plaintiff. 


No counsel appeared for the defendant. 


Danrex, Judge—after stating the case delivered the 
opinion of the court: 
* It has been held that the recital of a deed in a subse- 
quent deed, is evidence of the former, against a party to 
the latter, and those who claim under him, and there- 
fore it operates by way of admission ;,but such a recital 
is not evidence against a stranger to the second deed. 
(1 Starkie,-369, Ford v. Lord Gray, Salk. 285, 4 Binney, 
231.) But when the defendant relies on the admission 
contained in the recital, as.evidence of a fact in his fa- 
vor ; he must recollect that the admission must be taken 
altogether, and that if there are other facts disclos- 
ed in the admission, which operate against the defendant, 
the plaintiffs will be entitled to the benefit of them. The 
whole. of a recital is.to be taken, and therefore if a_pa- 
tent. be recited to be surrendered, and one relies upon.the 
recital&as proof of the existence of the patent, it will al- 
so be proof of asurrender. (3 Siar..311,.2 Ventris 171. 
Com. Digest Evidence,,B 5.) 
‘The recital states, that Polk conveyed the land by deed 
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ofebargain and sale to Cow inthe year 1797 ; by anoth- Dre. 1833. 


er recital in the same deed, it appears that Duponceau 
and Kentzing, became the assignees of Cox since the 


a 
veut etal 


20th of Octeber, 1798. Assignees of what ?—the recital To=netal 


is speaking of the land ; and we must take it tomean that 
they are the assignees of the land. ‘The plaintiffs there- 
fore, having made out their title to the land without the 
assistance of the tripartite deed and mortgage of the 12th 
of August, 1819, it now becumes unnecessary for us to 
determine, whether those decds had been,properly pro- 
ven or not. We think the nonsuit should be set aside, 
and judgment rendered for the plaintiffs, on the verdict 
given by the jury. 
Per Ctr1am—JvupGMENT REVERSED. 


HO Meee 


Laverty and GantTLey v. Turner and Puitips. 


The failure to serve the defendant with the copy of a declaration, filed in 
the County Court, five days before the day of the term, can only be 
taken advantage of by plea in abatement, and not by a mere motion to 
dismiss. 


The plaintiffs brought their action of pEBr against 
the defendants, in the Court of Pleas and Quarter Ses- 
sions for the county of Orange, returnable to May ses- 
sions 1833. The plaintiffs filed their declaration.in the 
clerk’s office, within the three first days of the ‘term. 

The defendants appeared and made an affidavit, that 
they had not been served with acopy of the declaration, 
whereupon they moved the court to dismiss the sait.— 
This motion was overruled, and the defendants appeal- 
ed to the Superior Court. In the Superior Court, be- 
fore Donne, Judge, the plaintiffs moved to dismiss the 
appeal, which the court ordered to be done, and award- 
eda writ of procedendo to the County Court. 
fenilants being dissatisfied witli the order, appealed to 
thigggourt. 

Graham and Badger for the plaintiffs. 
Waddell for the defendants. 
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Dec. 1838. Danrex, Judge.—After stating the facts, procestied 
Lavenere 41 28 follows : 
The question submitted for our determination is, whe- 
Tonnan ot al ther the defendant had a right, barely ona motion found- 
ed op an affidavit, to have the plaintiffs suit dismissed ? 
The act of assembly passed in the year 1777, ¢ 2, de- 
clares that on actions brought in the Superior Courts, 
‘¢the plaintiff shall file his declaration, in the clerk’s 
‘‘ office, on or before the second day of the term to which 
** his suit shall be brought, and serve the defendant with a 
‘*copy at least five days before the commencement of such 
“term, otherwise the action may be abated on the plea of 
**the defendant.” Thesame act in a subsequent section, 
declares that on actions brought in the County Courts, 
*‘ the plaintiff in every suit, shall file his declaration on 
*‘the first day of the term or first calling of the cause in 
*¢ court, and shall also serve the defendant or his attorney 
‘¢ with a copy thereof, at least five days before the term.” 
If the plaintiff fails to file his declaration or to ‘appear 
and prosecute his suit, the defendant may enter a non 
pros. By another act of the General Assembly, pass- 
ed in the year 1786, it is declared ‘‘that every attor- 
‘¢ney when employedin any suit, in any of the courts of 
‘¢ this State, shall file his declaration in the clerk’s office, 
any time within the first three days of the term, to which 
‘¢the writ is made returaable,and on failure thereof such 
‘‘suit shall be dismissed by the court at the cost of the 
“plaintiff” 

In this case, the counsel for the plaintiff contends, that | 
so much of the act of 1777, as requires a copy of the dec- 
laration to be served on the defendant, is repealed by 
the act of 1786, and that the plaintiffs having filed their 
declaration in the clerk’s office, within the three first 
days of the term, had done all that was required by the 
law. 

49ME the act of 1777 is repealed, there is an end of the 
question, and the defendants must fail. We deem it un- 
necessary to decide this point, because we are of in- 
ion, that if the part of the actof 1777, which bears on the 
case, is still in force the defendants cannot avail 
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themselves of the benefit of it, by mere motion. ‘The Dec 1833. 


act authorises the defendant to non pros. the plaintiff on- 
ly when the latter fails to file his declaration in the time 
prescribed, or fails to appear and prosecute his suit.— 
It does not give him the authority; by mere motion, to nen 
pros. the plaintiff because he has not served a copy of the 
declaration at least five days before the term. Upon ac- 
tions brought in the Superior Courts, the act expressly 
requires, that the defendant should only avail himself of 
such an omissien by plea in abatement. And although 
the act has not expressly stated how such an omission 
shall be taken advantage of in the County Courts, yet 
it is very clear it cannot be by a motion to dismiss the suit. 
We think that in analogy to the requirements of the act, 
which regulates the practices in the Superior Courts, 
the defendants should only be permitted to avail them- 
selves, by plea in abatement, of the omission of the plain- 
tiffs to serve on them a copy of the declaration. Weare 
therefore, of opinion, that the judgment rendered in the 
Superior Court ought to be affirmed. 


Per CurraM—JcupGMENT AFFIRMED. 
48 @Onen - 


WaiiiaM Jouns'ren cv. McGann and Granan. 


What is reasonable notice to an endorscr, depends on the local situation and 
tespective occupation and pursuits of the parties, and is torbe judged of by 
the court. 

The cases of London v. Howard, 2 Hay. 332 and Austin v. Rodman, 1 
Hawks, 195, cited and appreved. 


This was a wARRAnT broaght by the endorsec of a 
promissory note, against the endorsers, tried before Sea- 
WELL, Judge, at Mecklenburg Spring term, 1833. The 
question was whether legal notice had been given to the 
endorsers, of the nonpayment of the note by the maker. 
The note had been made on the sd of December, 1827, 
payable one day , date ; and it was endorsed to the 
plaintiff on the 14th of December, 1827. |The plaintiff 
who lived 30 miles from the endorsers, on the 31st of 
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Dec. 1833. December, 1827, brought a warrant jeintly against.the 

~~’ maker and endorser, and obtained judgment, (but.at 

Jous*T0% what. time the case did not state,) from which judg- 

McGrsx. ment the defendant appealed ; and at November County 
Court, 1828, the plaintiff was nonsuited. Ina day or 
two after the nonsuit, the plaint:ff brought this warrant — 
against the endersers. The court in its direction tothe 
jury, instracted them, that the warrant and proceedings 
in the suit against the maker and endorsers, were in law 
a demand upon the maker, and notice te the endorser of 
the nonpayment, and that they were looked to for pay- 
ment. There was a verdict and judgment for the plain- 
tiff, and the defendants appealed. . 


Devereux for the plaintiff. 
No counsel appeared for the defendants. 


Dawrer, Judge—After stating the case as above, pro- 
ceeded: ; 
The general rule is, that the endorsee must prove that 
he has used all due diligence in demanding payment of 
the maker, and afterwards in giving notice to the endor- 
ser of the default of the maker, and that he is looked to 
for payment. Whether due diligence has becn used is a 
question of law, but depends on facts, such as the situa- 
tion of the parties, their places of abode and the facility 
of communication, Derbyshire v. Parker, 6 East. 3. 2 
Cowp. 602. Tindel v. Brown, 1 T. R. 167. Thecourts 
of this State have said, what shall be reasonable.notice 
depends 6n the local situation and respective occupation 
and pursuits of the parties, of which it seems the court 
is to judge; London v. Howard, 2 Hay. 532. Austin v. 
Rodman, Hawks 195. The parties in this case, resided 
Page = = thirty miles from each other ; and on the seventeenth 
miles apart, the Gay after the endorsement, the plaintiff issued his. war- 
— bt Ln rant, jointly, against the maker and endorsers, :whieh 
of the endorse- Wa8 executed by the constable on all of them ; but,.whe- 
ment to the ser- ther on the maker first, and then on the endorsers, does 
vice of notice on 
the endorser,held NOt appear. We do not learn’ from the case, at. what 
too long. time the trial of the warrant took place, it might haye 


been thirty days after the date, which time added to the 
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seventeen days that elapsed after the endorsement, before 
the warrant was issued, would make forty-seven days 
between the date of the endorsement, and the date of the 
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notice to the endorsers. » After such a length of time, it ®!e#42»s°x- 


appears te us, that the endorsers would have been dis- 
charged from their lability. 

The service of the warrant on the maker, was certain- 
ly a demand of payment of him; batjat what time this 
was done, does not appear; nor does the time that the 
endorsers had notice thereof appear, so as to enable the 
court to judge, whether due diligence had ligen used or 
not. There must be a new trial. The plaintiff should 
not regret this, because if anew trial was refused, we 
do not sce how we could render judgment against the 
defendant, upon the warrant brought against ‘* McGinn 
and Graham,”’? without an amendment, which we are not 
authorised to allow. We think therefore, the judgment 
should be reversed and a new trial granted. 

Per CurramM—JUDGMENT REVERSED. 


8 © Or 


Susan Harriss, by her next friend 
v 
Jacos Ricwarpson. 


«\ guardian appointed by a Court of Chancery, may, by order ofthe court, 
rightfully, sell the personal property of his ward. And the act of 1762, 
c. 69, confers the same powers on the County Courts in this State. 
The case of West v. Kittrell, 1 Hawks 493, cited and approved. 


Derinve for negro slave, Lydia, tried before Sxs- 
went, Judge, at Pasquotank Fall term, 1833. 

Itappeared on the trial, that the slave Lydia had been 
thesproperty of the plaintiff, but had been sold by her 
guardian, by order of the County Court of Pasquotank, 
which court had jurisdiction of the ward, and by which 
the guardian had been appointed. This order was made 
on the petition of the guardian, setting forth that his 
ward had no other property than the mother of Lydia 


The omission 
of the Christian 
name of a defen- 
dant in a warrant, 
is a fatal defect, 
and such an one 
as this court has 
no power to sup- 
ply by amend- 
ment. 
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and her three children, which were all expensive to her. 
Upon these facts appearing, the court instructed the 
jury, that the County Court of Pasquotank had no au- 


R:cuannson. thority to order the sale, and no title could be derived 


from any sale made under it. The jury returned a ver- 
dict for the plaintiff. A new trial being moved for and 
refused, the defendant appealed. 


Kinney for the plaintiff. 
Iredell for the defendant. 


GasToxsg@udge, delivered the opinion of the court: 

It is conceded in the argument of the case, and is 
clearly established by authorities, that a guardian ap- 
pointed by by the Court of Chancery, may, by the or- 
der of that court rightfully sell the personal property 
of his ward. The act of 1762, (c. 69,) after reciting 
** that the greatest part of the estates in this province 
‘¢ belonging to orphans are of so inconsiderable value, 
“that an application to the Courtof Chancery in many 
*¢ instances will occasion an expense, which the profits of 
‘them are not sufficient to defray, and that it has been 
‘‘found by experience, that the court of each respective 
‘“* county, exercising the power of regulating the educa- 
** tion of orphans, and the management of their estates, 
** have proved of singular service to them,” proceeds in 
the fifth section to enact “ that the Superior Courts and 
** Courts of Pleas and Quarter Sessions, within thei 
‘* spective jurisdictions, have, and shall have full power.» 
*‘and authority from timo to time, to take cognizance of 
‘¢ all matters concerning orphans and their estates;” and 
in the last section provides ‘‘that nothing in this act 
*‘ contained shall be coustrued to restrain or abridge the 
‘‘ power of the Court of Chancery, in any matter or thing 
‘‘ relating to orphans and their estates.” The enacting 
words of this Statute are large enough to confer, and 
the preamble and the proviso above mentioncd, seem 
clearly to indicate an intention to confer, on the courts 
above mentioned an authority respecting all matters con- 
cerning orphans, and the estates of orphans co-extensive 
with that which belonged to the Court of Chancery ; 
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and an opinion favorable to this construction has been 
before intimated by this court, in the case of West v. 
Kitrell, 1 Hawks 493. Unless therefore, something can 
be found in the body of the act inconsistent with the in- 
terpretation, to which we are thus conducted or restric- 
tive of it with respect to certain subjects, this must be 
pronounced to be a true exposition of the grant of power. 
It is insisted that the 10th, 11th and 12th sections of the 
act contain enactments which are inconsistent with the 
supposition, that the court to which this general grant 
was nfade, derived authority from it to order or to sanc- 
tion a sale of slaves by the guardian. The 10th section 
enacts, that the guardian shall, by order of the Superior 
or Inferior Court, cause to be sold the perishable estate 
of his ward, (except in the instances thereinafter men- 
tioned,) at public sale after advertisement for twenty 
days giving six months credit upon good security. The 
11th enacts that where the orphan has lands and a suffi- 
cient namber of slaves to cultivate and improve them, 
such slaves, unless otherwise ordered by the Superior or 
Inferior Court, shall be employed on these lands, and all 
horses, cattle, hogs and sheep shall be kept on the lands 
until the orphan comes of age; and the 12th provides 
that where such stock grow too numerous, or it shall be 
to the advantage of the ward, the guardian may sell by 
order of court such part of it as the court may think fit. 
And it is argued that the limited grants of power confer- 
red by these sections to permit a sale of the perishable 
part of an orphan’s estate, are repugnant to and incon- 
sistent with the supposed general grant of a like power 
over every part, even the more permanent and val: «ble 
part of an orphan’s persgnal estate. But are these sec- 
tioas to be regarded as conferring powers on the courts ? 
Are they not rather directory to the guardian, indicating 
the course which he ought to pursue in the management 
of the estate confided to his care? It may indeed be in- 
ferred and very properly inferred from the silence of the 
act with respect to the sale of slaves, that the law makers 
did not contemplate such a sale as being geverally for 
the interest of the infant, or consistent with the duty of 
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Wiens, which slaves might be sold, may well be regarded_as 
v imposing on the guardian the necessity of supporting ay 
Ricuannsox. application for permission to sell them by plenary: 
proof that the act was required by the interests of his 
ward, and imposing on the court the duty of Sttietly 
scrutinising such an unusual application. ‘®ut it would 
be a forced construction.to consider these directions as 
abridging the full Chancery powers over the estate of 
the orphan distinctly conferred by the statute. 

By the act of 1789, (c. $12 § 5,) it is enacted that 
when a guardian shall have notice of any debt against 
the estate of his ward, he may obtain an order of court 
for the sale of so much afd such part of the personal 
or real estate of his ward as the court shall deem 
proper; that the same shall be sold on credit, and the 
proceeds in the hands of the guardian shall be lia- 
ble in the same manner as assets in the hands of 
an Executor after a scire facias; and that no exe- 
cution shall be levied on the property of the ward, 
until twelve months after judgment obtained. We are 
unable to collect from this act any distinct legislative 
intent restrictive of the right of the guardian to sell per- 
sonal property under the sanction of a court of Chance- 
ry, or of the courts to which a concurrent jurisdiction 
in relation to orphans and their estates has been given 
by the act of 1762. Every provision in it may consist 
with the existence of such an authority to sell personal 
property. It empowers the court to designate whether 
real or personal estate shall be sold, it provides a mode 
heretofore unknown, whereby the proceeds may be 
reached in the hands of the guardian; and it makes a 
galutary regulation to provelieale of the wards pro- 
perty by execution during a period in which the guar- | 
dian can coveniently make sale on credit of such part of : 
it as shall be most expedient, and collect the proceeds 
of the sale. : | 
The subsequent acts of the Legislature which have 

{ 
| 










been referred to in the argument, furnish no aid in es- 
tablishing the proper construction of the act of 1762.— 
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‘They state that doubts have prevailed how far the pow- 
ers of the courts extend, aud out of abundant caution, 
make enactments to confer certain powers if they do not 
already exist, or to regulate their exercise if theretofore 
conferred. 

We find ourselves constrained to say, that the county 
courts do pa&sess the authority to order a sale by a guar- 
dian of the slaves of his ward, sand that a fair bona fide 
purchaser under such a sale may acquire a valid title tp 
the property. Such sales however are so ‘unusual— 
the occasions which would justify them are so rare— 
the dangers of imposition on the court by misrepresen- 
tations of the guardian and of corrupt combination be- 
tween him and the ostensible purchasers so obvious, 
that the vigilance of Courts and Jurors should be exert- 
ed in detecting any fraud which may infect the pro- 
ceeding. 

Whether there has been any unfairness in this sale, 
has not been submitted to the jury. We hold this to be 
an all important enquiry, and for that purpose shall re- 
verse the judgment and award a new trial. 

Per Cur1tamM—JUDGMENT REVERSED. 


HB Ot 


Lewis M. Cowrer v. Tuomas SAUNDERS. 


On a contract to deliver specific articles at a certain place within a certain 
period it not appearing that any act was to be done by the plaintiff to 
entitle him to"recover for a breach of such contract, it is not necessary for 
him to prove that he was present at the place, during the time appointed. 


This was an action ofthe case brought for an alleg- 
ed breach of a contract, for the delivery of shingles. It 
appeared that the shingles were to be delivered at Gates 
Court House, within five weeks from the time the con- 
tract was entered into. No evidence was given that the 
plaintiff was at the place during the time appointed rea- 
dy to receive the shingles and it was insisted by the plain- 
tiff that he was discharged from the necessity of attend- 
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ing, by the act of the defendant himself, who denied, the 
contract altogether and declared he should not deliver 
them—to prove this, evidence was given of a letter ad- 
dressed by the defendant to the plaintiff’s agent, which 
letter was received by him the 3d or 4th day of July— 
the time for delivery of the shingles expired on the 2d 
day of July. a 

His Honor Judge Seawexx instructed the jury, that 
to entitle the plaintiff to recover, he must either show 
that he was at the place agreed on for the delivery of 
the shingles, within the time agreed on, or that his fail- 
ure was occasioned by some act of the defendant, and 
that if he failed to be at the place within the time, any 
notice he might receive afterwards, that the defendant 
did not intend to deliver the shingles would not enable 
him to maintain this action, though the Jetter containing 
such notice were written before the expiration of the time. 

A verdict being returned for the defendant and a new 
trial moved for and refused, judgment was rendered 
thereon, from which the plaintiff appealed. 


Badger for the plaintiff. 
Tredell for the defendant. 


Gaston, Judge.—The transcript of the record filed in 
this ease is so exceedingly imperfect, and the case made 
sv destitute of precision, that we find it difficult to un- 
derstand the point intended to be brought before us.— 
There is no declaration whatever so that we cannot see 
what is the contract alleged to have been made and bro- 
ken. The case tells us no more of its nature than is tobe 
collected from the statement. that the action Was brought 
to recover damages for an alleged breach of contract to 
deliver shingles—which by thé®eontract were to be deli- 
vered ata place certain, and within five weeks from a 
prescribed day. Whether this contract to deliver was 
founded on the consideration of money actually paid—or 
of money to be paid at the time of the delivery—or of 
money to be paid afterwards—we are wholly without the 
means to ascertain. Whether the defendant thade any 
attempt to deliver according to the last day—or at an 
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weare uninformed. Under these circumstances, the Judg- 
es charge is brought before us for revision. We can per- 
ceive no other course than to examine its correctness 
applying to all cases of a contract like that stated to af- 
firm the judgment if the charge be universally correct— 
and to reverse the judgment if the charge be in any such 
case erronggas- Itis highly probable that this coufse 
may not do jnstice to the opinien of the Judge, nor de- 
cide the legal questions intendéd to be submitted, but we 
are obliged to act upon the case judicially broyght before 
us and we can see no other rule by which to direct oar 
action. 

The opinion purports to lay it down as a rule of law, 
that when one man sues another upon his contract to de- 
liver specific articles at a place named and within a pe- 
riod of time named, the plaintiff cannot recover unless 
he shew that he was at the place agreed on within the 
time named, or was prevented from attending by some 
act of the defendant, Now where according to the con- 
tract there are concurrent acts to be done by the parties, 
as for instance, the one to deliver specific articles on re- 
ceiving the price, and the other to pay the price on re- 
ceiving specific articles, there we understand the rule of 
law clearly‘to be that neither can sue the other for a 
non-performanc without an allegation that he had per- 
formed or was ready to perform the act stipulated to be 
done on his part. But upon the case stated, there is but 
one act to be done, and that to be done on the part of the de- 
fendant. If this contract be obligatory, and the case so re- 
presents it, the defendant must cither perform his engage- 
ment, or dé what is tantamount to performance, or allege 
some sufficient reason for non-performance. The place for 
the delivery of the articlés was fixed, and the time for the 
delivery so far certain as that it should not exceed a cer- 
tain day. It was the duty of the defendant to deliver 


the articles at all events on the last day of this appoint- 
ed period, and it was competent for him to make the delive- 
ry at an earlier day on giving reasonable notice of such 
a design to the plaintiff so that he might have an oppor- 
tunity to attend. Ifindeed on the last day—or at an 
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Where con- 
current acts are 
to be done, as the 
one party to de- 
liver specific ar- 
ticles on receiving 
the price, and 
the other to pay 
on receiving the 
articles; neither 
can sue the other 
for non-perform- 
ance, without 
showing a per- 
formance, or 
readiness to per- 
form. 


Where a par- 
ty is to deliver 
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ad 


Seni notice—the plaintiff did not attend to receive the articles 


— the defendant would have been justified at leaving them 
: mee there at the plaintiff’s risque. But without some at- 
given ay, he tempt on the part of the defendant to execute his engage- 
intend to deliv . . . . 
hefore the lat ment, which is either equivalent to a performance or fur- 
day, he must give nishes a legitimate excuse for non-perforffance unless 
reasonable notice . ° sae 
there is more in the case than is disclosed to us, we can- 


of his intention to 
the other. not say that the plaintiff ought not to recoyer. 


Per Cériam.—JupGMENT REVERSED, AND A NEW 
TRIAL GRANTED. 


ti 


( Wit11am Gri1iaM, Administrator of Joserpm WELCH 
v. 
Josern M. Wetcu, 4dm’r. of Exazasetru WELCH. 


A bequest of a slave toa feme covert, “for her proper use,” does not 
i vest in her a separate and exclusive right ; but the legacy if assented to 
‘| by the executor, goes to the husbaud. 


DertinveE, tried at Cabarrus, before SEAWELL, Judge, 
Spring term, 1833. 
The action was brought by the administrator of Jo- 
, seph M. Welch, against Elixabeth Welch’s administrator, 
to recover a slave by the name of Esther, and her child 
by the name of 4merica. 'The defendant plead the gen- 
cral issue. : , 
The plaintiff claimed title to the slaves under the fol- 
lowing bequests, in the last will and testament of George 
Davis, deceased: ‘I will and Hjueath to my daughter 
Betsey Welch, my negro girl Esther, for her proper use.” 
The daughter Betsey, was then the wife of Joseph Welch, 
the plaintiff’s intestate, and who was then alive. The 
defendant is the administrator of Elizabeth, the wife of 
Joseph Welch. The assent of the executor of George Da- 
1s, was given to the legacy. 
The court directed the jury, that the bequest made as 
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aforesaid, enured to the benefit of the husband, who up- 
on the assent of the executor, acquired a legal title. A 
verdict was rendered for the plaintiff. The defendant 
moved for a new trial, because the court misdirected the 
jury, as to the law. ‘The motion was overruled, judg- 
ment rendered for the plaintiff, aud the defendant ap- 
pealed. * 


No counsel appeared for the plaintiff. 
Devereux for the defendant. 


Daniex, Judge.—After stating the case, proceeded as 
follows: 

The question for this court to determine, is, whether 
the slave Esther, mentioned in the legacy to the testa- 
tor’s daughter, Betsey Welch, enured to the wife separate- 
ly, or was the husband entitled to her, after taking pos- 
session with the assent of the executor ? 

Whether the wife was to have a separate interest in 
the slaves, depends upon the intention ofthe testator, to 
be collected from reading the whole will, before the hus- 
band can be deprived of his marital rights, it is necessa- 
ry to show a decided intention in the testator, that the 
husband shogld have no interest whatsvever. Lamb v. 
Milnes, 5 Ves. 521. In examining the will of George 
Davis, I discover he uses the same words, or nearly the 
same at the termination of three separate and distinct 
bequests, one of which bequests is toason. ‘They are 
as follows : * Fifthly, I will and beqeath my negro boy 
Jess to my daughter Peggy Dickson, for howe proper 
use.” ) 

“ Sixthly, I will and bequeath my negro boy Velson 
to my son 4aron, for hiszown proper use forever.” 

“Seventhly, I will> bequeath to my daughter 
Betsey Welch, wad negro girl Esther, for her proper 
use.” 

It will be seen here, that the legacy to the son, where 
the same words are used, is placed in the will between the 
legacies to the two daughters. It seems to me that the 
words made ust of by the testator, and which the de- 
fendant contends created a separate interest in the wife, 
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only show a disposition to transfer an absolute estate in 
the slaves to the several legatees mentioned in the will, 
rather than a separate estate to his daughters. In the 
case of Roberts v. Spicer, 5 Mad.491, and Wills v. Seyers 
4 Mad. 409, it was held that a legacy to a married wo- 
man, ** to and for her own use and benefit,”? did not give 
a separate estate. In 4danson v. Irmelage, 19 Ves. 415. 
The master of the rolls said he thought the direction that 
the legacy shall be for her sole use, sufficient to vest the 
property in her, exclusive of the marital right. This 
remark was but a dictum no ways necessary to be made, 
in the correct determination of the case, then before the 
court. ‘The court will not force a construction, to give 
the legacy to the separate use of the wife, Brown v. 
Clark, 2 Ves. 166. It appears to me that the “ proper use” 
of the legacy, is to apply it to the maintenance of the 
wife and family, and to discharge debts. The husband is 
bound by law to maintain her and the children,.and he 
is further bouffd to discharge the debts. The fund, un- 
less a clear intention otherwise appears, should be pla- 
ced in the husband’s hands, to enable him to discharge 
those obligations which the marriage has brought upon 
him. The law declares that a clear intent# for the sole 
and separate use of the wife must be shown, or the hus- 
band shall have the property. After looking over the 
whole will, and observing that the testator has used the 
same words in his disposition of other legacies, where 
there could not be a possible necessity for a seperate es- 
tate to be ted, I am of the opinion that he did not 
by the use he words, ‘‘for her proper use,”’ intend 
to create a separate estate in the slave Esther, to and for 
the benefit of his daughter Eljgabeth. The judgment 
given in the Superior Court mast be affirmed. 


Per CuriaM.—JUDGMENT AFFIRMED. 
: 
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Den exe dem. Ann Choup v. James Wess. 


The possession of one tenant in common is in law the possession of all— 
andthe sole, silent occupation by one of the entire property without an 
aecount to, or claim by the others is not an ouster, or evidence from 
which an ouster can be inferred, unless continued for 20 years. 


Esecrmenr tried before Srranee, Judge, at Orange 
Spring term, 1832. 

Upon themew trial granted in this cause, (ante 315,) 
the following facts appeared in addition to those there 
stated. dann Cloud, the lessor of the plaintiff, filed her 
petition for partition of the lands in controversy, in the 
County Court of Orange, which was carried up by ap- 
peal to the Superior Court. James Webb having plead- 
ed sole tenure, this action was brought under direction of 
the court to try the tithe—a witness testified that during 
the pendency of the suit, in conversation with the lessor 
of the plaintiff, he asked hex, why she had not settled her 
claim in the life time of Meal? to which si® replied, he 
was my brother, and I was unwilling to have any diifi- 
culty with him, but now he is dead and the land is gone 
into the hands of strangers, I will get what I can.” 

The court@being of opinion that these facts did not 
materially vary the case from the former, directed judg- 
ment to be entered for the plaintiff, from which the de- 
fendant appealed. 

Winston for the plaintiff. 


Badger for the defendant. 


Gastron, Judge delivered the opinion of ME court : 

Ona former occasion this case was brought before 
the court on the appeal of the plaintiff, and then the 
judgment rendered below was reversed and a new 
trial ordered. (3 Dev. 315.) Upon the second trial, a 
verdict and judgtment were rendered for the plaintiff, and 
it now comes before us on the appeal of the defendant.— 
It presents in substance the same matters for considera- 
tion which were then presented, and adjudged, for the 
Judge was ungffestionably correct in deciaring, as he 
Vou. LV. 37 
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did, that 4nn Cloud’s declaration of her motives for not 
preferring a petition for partition before Veal’s death, 
neither proved an ouster nor furnished evidence suffi- 
cient in law from which an actual ouster might be in- 
ferred. The law, therefore, applicable to the controver- 
sy must be regarded as settled by the previous decision, 
unless it can be conclusively shown that the former de- 
cision was erroneous. No arguments are now urged 
against it, which were not then urged to prevent it, and 
a re-consideration of those formerly made does not con- 
vince us that an error was heretofore committed. 

Every possession will be construed to be consistent 
with right, unless there be demonstration plain that it 
is claimed and held otherwise. When the husband of 
Aun Cloud died, she was unquestionably entitled to an 
undivided fourth part of the land, for which undivided 
share she has now sued, and Henry Neal was entitled to 
the other three-fourth parts as tenant in common with 
her and Nea, was then im possession. The posses- 
sion of one tenant in common is in Iaw the pos- 
session of all the tenants in common. One how- 
ever may disseise or oust the others, and from the time of 
such ouster the possession of him who keeps out the rest 
is not their possession, but is adverse to tMeir claims of 
possession. The sole silent occupation by one of the 
entire property, without an account to, or claim by the 
others, is not in law an ouster, nor furnishes evidence 
from which an ouster can be inferred, unless it has been 
continued for that length of time which furnishes a le- 
gal presunafftion of the facts necessary to uphold an ex- 
clusive possession. ‘Twenty years, independently of our 
act of 1826, constitute that period, and about fifteen 
years only elapsed between the death of Daniel Cloud and L 
the institution of legal proceedings by Ann Cloud to have | 
her share allotted in severalty. ‘The act of 1826, if it 
were applicable to subjects of this description, does not 





a less time than twenty years, if such right be asserted 
within three years after its enactment, ahd here the pe- 
tition for partition was filed in a year afterwards. Be- f 
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sides this sole possession for an insufficient time to 
raise the presumption of an ouster, there is no other fact 
to warrant sucha presumption, except the conveyances and 
re-conveyances of a part of the land, but the case states 
that these were not followed by any change of possession. 
If they had been, a sole possession by the bargainee of 
a part under a deed in severalty for that part, might and 
probably would amount to a demonstration plain, that 
such possession was a several holding under that deed, 
was tantamount to an ouster of that part, and therefore 
adverse to Mrs. Cloud’s claim of a right to the posses- 
sion thereof. 

It is the opinion of the court that the judgment which 
has been rendered is correct and must be affirmed. 


Per Cur1aM—JUDGMENT AFFIRMED. 
= SEH 


Wittiam Srevens vt. Drury SMITH. 


Where the plaintiff declared on a single bill of the defendant for four hun 
dred and forty-seven dollars and sixty-six cents, and the instrument of- 
fered in evidenee corresponded with that set forth, except that it wanted 
the word “dollars ;” held, that this was no variance, and that the word 
“ dollars” must be supplied by construction. 


Dest on single bill of the defendant, tried at Samp- 
son Spring term, 1833, before Martin, Judge. 

The plaintiff declared upon a single bill of the defen- 
dant, for the payment of the sum of four dundred and 
forty-seven dollars, sixty-six cents. On exhibition of 
the instrument offered in evidence, it corresponded in all 
respects with that set forth in the dectaration, except in 
this—it promised the payment of four hundred and for- 
ty-seven and sixty six cents. The defendant objected 
that the instrument offered in evidence was different from 
that alleged in the declaration. The Judge overruled 


the objection and the plaintiff had a verdict and judg- 
ment for his debt. It is insisted that the objection ta- 


ken to the evidence was good and the Judge erred in 
overruling it. 
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CASES ARGUED AND DETERMINED IN THE 


Holmes and Winston for the plaintiff. 
Henry for the defendant. 


Gaston, Judge—after stating the case, proceeded as 
follows : 

The court is of opinion that the Judge did not err in 
overruling the objection. There was no alternative but 
to give to the note the construction which the Judge put 
upon it, or to consider the most important»part of it as 
wholly unmeaning. Ifa sensible meaning could be giv- 
en to this part of the instrument, it was the duty of the 
court to assign to it this meaning. The reasons stated 
by the Judge for the interpretation which he adopted and 
which reasons we need not repeat are satisfactory. To 
these however, it may be added that the note by its terms, 
was made for the payment of money—that it must be un- 
derstood, unless otherwise distinctly expressed, to be 
made for the payment of money, the currency of our 
country—that ofthis currency, by the express enactment 
of Congress, act of April 2d, 1792, a dollar is the unit— 
that all other coins are recognized as either multiples or 
fractional parts of that unit—that by the act of our State 
Legislature, 1809, c. 775, the currency of the State is 
recognized to be that of * dollars and cents,” that is these 
units and the hundredth parts thereof—and that this note 
could not be understood by the parties, by a court or by 
a jury in any other sense than as stipulating for the pay- 
ment of four hundred and forty-seven dollars, (or units) 
and sixty six cents (or the hundredth parts thereof.) 
The judgment of the court below is affirmed with costs, 


Per CurrAM—JUDGMENT AFFIRMED. 
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Joseru S. Barrie.?. Samver W. W. Vick. 


The appointment of guardian is a matter of discretion, the exercise of which 
cannot he revised by this court. 


This was a contest between the parties for the ap- 
pointment of guardian to an idiot. 'The County Court 
of Nash gave the appointment to the defendant, and tlie 
Superior Court at Spring term, 1832, Dantex, Judge, 
presiding, affirmed this order and the defendant appeal- 
ed to this court. 

Badger for the plaintiff. 

The Attorney-General and Devereux, for the defendant. 


Gaston, Judge—after stating the case, proceeded as 
follows: 

We are unable to see any error in law in this judg- 
ment of the Superior Court. The case was one which 
called for the exercise of a sound discretion in the Judge, 
and we have no reason to doubt but that it was exercis- 
ed correctly. Matters which depend on discretion, 
must be principally regulated by the particular circum- 
stances of each case, and it must be an extraordinary 
case indeed, in which a court like this whose powers are 
limited to the correction of errors in law can become so 
fully possessed of these circumstances as to enable it 
where there is no precise rule of law, safely and wisely 
to revise the adjudication. 

The order of the Superior Court must be affirmed. 


PER Curram—J uDGMEN T AFFIRMED. 
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Doe cx dem Wittovernsy D. BARNARD 
v 
Rog and Wiii1am C. ETuHeripce. 


In this State, when no judgment is formally entered upon a verdict, con- 
nected with the pleadings, which authorises a judgment, the court is 
bound to intend such a judgment as ought to have been rendered. 

The case of Ufford v. Lucas, 2 Hawks 214, cited and approved. 


ga 
EsectMent, tried Fall term 1833, of Owtrituck, be- 
fore SEAWELL, Judge. 
The material facts of this case will be found fully sta- 
ted in the opinion of the court. 


Kinney for the plaintiff. 
Iredell for the defendant. 


Gaston, Judge, delivered the opinion of the court: 

The plaintiff on the trial of this ejectment, offered in 
evidence to support the title of his lessor a deed from 
the sheriff, purporting to convey the land in controversy, 
an execution purporting to give the sheriff an authority 
to sell it, and a judgment on which it was alleged 
this execution had issued. The defendant objected-to the 
testimony offered, that the judgment did not warrant the 
execution. The Judge sustained this objection and non- 
suited the plaintiff. ‘The plaintiff moved to set aside the 
nonsuit. This motion was refused and the plaintiff ap- 
pealed. 

The execution commands the sheriff, of the goods and 
chattels, lands and tenements of James P. Hughes and 
wife, to make a sum of money which was recently reco- 
vered by Willoughby D. Barnard, * administrator of Den- 
nis Doxier, deceased,” and it is insisted that the judg- 
ment was rendered in favor of the said Willoughby D. 
Barnard, personally. The recerd is exceedingly imper- 
fect and informal. It sets forth a writ issued in behalf 
of Willoughby D. Barnard, administrator of Dennis Do- 
xier, the pleas of the defendants the issues joined, and 
‘leave given on motion of the plaintiff to amend the writ 
by striking out ‘‘administrator.” It does not state that 
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the amendment was made, but: sets forth a verdict 
upon the issues joined, in favor of the plaintiff, gives ne 
formal judgment and shows the execution such as is above 
recited, issued upon the judgment in that suit and re- 
turned by the Sheriff executed. It has been long settled 
in this State, that upon a verdict which connected with 
the pleadings, authorises a judgment and where no judg- 
ment is formally entered, we are bound to intend such a 
judgment as ought to have,been rendered. The defend- 
ant contends that leave having been given to the plain- 
tiff in that suit to amend his writ, the writ must be con- 
sidered as though it had then been amended accordingly ; 
and that upon a writ so amended, and on the isstes and 
verdict, the judgment ought to have been rendered in 
behalf of Barnard personally. The case of Ufford v. 
Lucas, in 2d Hawks, is relied on as an authority in sup- 
vort of this argument. In that case, a writ had been 
sued out in detinue, and pending the action Have had 
been given to amend the writ so as to suit it toan action 
in trover. The amendment was not actually made on 
the record, but the action proceeded as an action of tro- 
ver, and the verdict and judgment were in trover. Af- 
ter an appeal to this court, the defendant endeavored to 
reverse the judgment because of a variance between that. 
and the writ, but the court refused to reverse for this 
cause, and declared that the parties having agreed that 
the writ might be amended to trover, and all the pro- 
ceedings thenceforth up to the rendition of the judgment 
being in trover, the appellate court would consider the 
amendment made as fully as though it had been entered 
of record. But in the record which we are now consid- 
ering there is nothing from which it can be seen that 
the proceeding subsequent to the leave given, did cor- 
respond with the new form which the plaintiff was per- 
mitted to give to his writ. It does not appear of re- 
cord, nor can we infer it that the plaintiff availed him- 
self of this leave. We cannot pronounce therefore that sach 
an amendment was made, nor can we intend any other 
judgment than that which consists with the writ, the 
pleadings and the verdict, and which consists also with 
the execution that issued thereon. 
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It is not to be inferred from what has been said that 
if the judgment could have been construed or intended.g@ 
one in favor of Barnard peysonally, the misprision ofghe 
clerk in imserting the words “administrater of D.*Do- 
xier” in the execution$ could cause that execution to be 
regarded aa nullity. The execution was returned tu the 
court and made a part of the record of tlie suit in which 
the judgment was rendered. It is clear we think that 
the misprision could and weyld have been corrected by 
the proper court asa matter of course ; and ifso we are not 
prepared-to decide that such a discrepancy between the 
judgment and execution can be objected to by third per- 
sons ab actually invalidating the execution. 

It is the opinion of the court that the judgment of non- 
suit be reversed and a new trial awarded. 

Per Curtam.—JUDGMENT REVERSED. 


=0 O Cte 


PRESIDENT AND Directors OF THE BANK oF 
NEWBERN 
v. 


. Turner PuLwen. 


A return on an execution by a sheriff, of a private matter between himself 
and the plaintiff in the execution, e. g. “ payment to the plaintiff” or « in- 
dulgence by him,” is no evidence for the sheriff in a suit brought 
against him by the plaintiff in the execution. 

But between third persons, such return isevidence. 


This was an action on the casE against the defendant 
as Sheriff of Wake, in which the plaintiff declared, 

ist. That the defendant has failed to make return of 
certain writs of execution, issued at the instance of the 
plaintiff against 4. 5. H. Burgess and others. 

2d, tor a false return. 

Sd, upon the special case or the facts stated. 

QO), ine wwial before Marrin, Judge, at Wake Spring 
teriu, 1550, the plainliits proved that they obtained a 
judgment in Wake County Court, at August term, 1824, 
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af against 4. S. H. Burgess, principal, and Wm. Hill and Dec. 1833. 

sad Fe Hunter sureties, for $980, with interest on $950 till > an 

% paid—that he sued out a writ of fi. fa. on said judgment Newoxex 

a to NovembeF term, 1824, and placed it in tle hands of Suneet 
the defendant, then Sheriff of Wake, who levied the same 

. on the land aud slaves of Burgess, 4th October, 1824, 


and closed his return by saying, “all of which property 
is said to be under deed in trust, except Coy, Preston and 
ot Austin.” his execution, with the levy endorsed, was re- 
turned to the office of the court. 

The plaintiff then sued out a writ of venditiont expo- 
nas, on this judgment, returnable to February term, 
1825, which was likewise delivered to the defendant, as 
Sheriff, and was returned by him with the following en- 
dorsement: ‘¢ Indulged by order of the plaintiff. T. Pul- 
let, Sheriff?’ ‘The plaintiff then sued out an alas writ 
of venditiont exponas, on 1st April, 1825, retdrnable to 
May term, 1825, which also came into the hands of the 
defendant, and upon which’ he returned, “ sale of the 
within property postponed by order of the plaintiff.°— 
The defendant continued Sheriff, until May term, 1825. 

Several other executions in favor of other plaintiffs, 
against Burgess were produced in evidence, by virtue of 
which, the Sheriff sold negroes Coy, Preston, Austin and 
if Albert and applied the proceeds of this sale to the satis- 
\- faction of those executions, except $ 145, which he re« 
turned, “‘ by agreement of all persons interested, was 
“paid to 4. S. H. Burgess, the balance of the property 
‘* within named, viz. the lot No. 16, &c. and negroes 


t “ Harry and Polly being claimed by virtue of a deed of 
‘‘trust, to secure the judgmentof the Newbern Bank, 

: ‘‘and théother property within named, being covered by 

‘‘ other deeds the same was not sold by me. T. Pullen, 
** Sheriff.” 


Upon the facts disclosed by the executions, &c. the 
Judge instructed the jury, that the plaintiffs had not pro- 
) duced evidence to support their action; in submission to 
) which opinion, the plaintiff submitted to judgment of 
nonsuit. A rule for a new trial being discharged, the 
plaintiffs appealed. 

Vor. TV. 38 
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CASES ARGUED AND DETERMINED IN THE 


W. H. Haywood for the plaintiff. 
Badger for the eeorets 


Ruin? Chief-Justice.—I cannot think sacha return 
as this evidence for the Sheriff. It is in his own discharge 
entirely; and is like one, that he had paid the plaintif 
the moneywhich surely wonld net be proof of the fact. 
if it be good that far, it is making it so altogether; be- 
cause it alleges a matter not susceptible of contradiction. 
‘The payment might have been in private; and so may 
the order for indulgence. It is buta slight inconvenience 
to the Sheriff, to call wituesses, or to take a permanent 
evidence in writing of the fact; but if his ewn return 
will do, it is opening the door to great abuses. It may 
be said that payment to the party is not an answer to 
the weit, but only an excuse for not making one. So is 
this; it ig@a reason why he did not execute the process, 
and not shewing how he has. done it. In other cases, 
where his return has been held evidence, the question 
was either between third persons, between whom he 
stood indifferent, or when he charged himself, If he 
returns satisfaction, he concludes all persons, because 
A returnof a levy is evi- 
dence for hin in an action of troyver for the property sciz- 
cd, upon this ground. If he return a rescue, it is the 
same thing, because that does jot excuse him, unless it 
be by the public cnemies, which must be a matter noto- 
rious, aud then casily susceptible of proof by wituesses; 
aud as to process upon it, the cdtrt only gives to such a 
return sufficient credence to. grant the attachment, but 
not to convict or punish under it, Mulla boaa is a ne- 
gative return, and in its nature throws the preof on the 
other side, who must prove goods of the debtor, before 
he can subject the Sheriff, no matter what the return 
was. In Gyfford v. Woodgate, 11 East. 297, the action 
was between the parties te the execution, between whom 
the Sheriff was indifferent. It dees not follow, because 
his return was read in that suit, and indcod was part of 
the plaintiff’s case, that it would have been received if 
the action had been against the Sheriff himself, for ma- 
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king a second scisure before he had sold the property 
fiwst scised. In Bradley v. Wyndham, 1 Wils. Rep. 44, 


the counsel for the Sheriff did not rely upon a return of Newnzrx 


theSheriff, but proved the fact that the fraudulent. in- 
structions were given by the plaintiff’s attorney. And 
soin Sutalicomb v. Buckingham, 1 Ld. Raym. 251, the She- 
riffdid not return, that the plaintiff did not apply for a 
warrant or his fi. fa. but showed the truth by other evi- 
dence and that the plaintiff in the other fi. fa. proceeded 
to execute his writ. I admit that between the plaintiffs 
in the two writs, the return is evidence ; because if truc, 
it ought to postpone the dilatory creditor ; and if the 
Sheriff cannot make it appear to be true, he is justly li- 
able to the creditor, whose preferable right of satisfac- 
tion that return has postponed. The truth is, that if 
the sheriff had returned nulla bona, as he may properly 
do, when the creditor postpones the sale and another then 
proceeds to sell, (which is the regular mode of ma- 
king the return,) then the facts must have been proved 
by witnesscs in justification of the Sheriff. The ques- 
tion is, whether after charging himself by the levy and 
entering it on his writ, he can discharge himself, not by 
entering nulla Dona generally, which opens the whole 
case to evidence on both sides, but by a special return of 
a private thing between him and the plaintiff, to which 
the other can probably have no opposing evidence. I 
think not. The Sheriff ought to be held to a strict re- 
turn according to the wait; or if he be permitted to ex- 
cuse himself for not obeying its precept, he ought te be 
prepared to prove the excuse by other evidence than his 
own testimony. He now makes an affirmative return, 
which cannot well be negatived. No precedent in point 
is found ; and I think there ought to be a new trial. 


Per Cvunram.—JvpGutnvt REVERSED, ANT A NEW 
TRIAL GRANTED. 
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Jones and Ropeson v. Kincuen Kea, ef al. 


There is a presumption arising on the face of every imperfect testamentary 
paper, that it was not intended to operate in its then unfinished state ; 


but this is a presumption of fact, and liable to be rebutted by other testi- 


mony. 

A clause of attestation being annexed to a paper not attested, is not coneiu- 
sive evidence of the abandonment by the testator, of his intention that it 
should operate as his will. 


This was an issuc of Devisavrr VEL NON, arising on 
a paper writing, offered as the will of Jonn Kea, de- 
ceased. 

On the trial before Martin, Judge, at Spring term, 
1833, of Bladen Superior Court; it appeared that the 
paper offered in cvidence had an attestation clause, 
without being attested by any witness; much testimony 
was given touching the execution of the .instrument, 
which it is unnecessary to state. 

The court instructed the jury as to the effect of the 
clause of attestation, that that circumstance alone was 
not conclusive evidence of the intention ef the testator, 
that the instrament should not operate as his will; that it 
was prima facie, evidence of such intent, but might be 
repelled by other proof, on the sufliciency of which they 
were to decide. 

A verdict was returned for the plaintiff. <A new trial 
was moved foron the ground of misdirection on the above 
and other points, (which arc naw abandoned,) and the 
defendants appealed to this court. 

Badger for the plaintiff. 


Devereux for the defendant. 


Ruvrin, Chief-Justice.—Of the exceptions stated in 
the record, only one has been iusisted on in this court. 
Jt is contended, that this paper cannot be sustained asa 
will, because it has an attestation clause, and is not at- 
tested; which is the exception taken in the Superior 
Court. In the discussion here, the proposition is am- 
plified ; and it is argued, that as the will professes to 


pass both realty and personalty, and for want of attes-. 
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tation is inoperative as to the former, it cannot be good Dic. 1833 
+ 

for any purpose. Rennes 
It is readily conceived that a strong intention of the eueed 
testator may be inferred, that an unattested will should ~"* otan 


‘not operate at all unless it be available in every respect, — Whether ‘it 
or at least, as to both kinds of estate; as in provisions 7% the testators 
for different members of his family, in land for some, paper, se 
and personalty for others. But that is a question for the ju- kena 
ry, whether he intended the paper to operate as far as the — ~~ 4 
law would allow it, in its present form; or intended cde of in 
that unless the law would allow it in its present form, — a 
to be effectual in all its dispositions, it should not be in j, 4 question of 
any. That consideration can however seldom, if ever, en- — _ the —_ 
ter into the mind of a testator, who is bestowing his boun- roy wutn 

ty on strangers; for it cannot well be, that his inclination 

to serve one, is at all dependent upon bis ability to serve 

another. . And it seems impossible, that where the same 

persons are the donces of both the real and the personal 

estate, and in the same proportions in cach, that the tes- 

tator can intend the legatees shall lose the legacies, ve- 

cause the law enables the heir to defeat the devises. But 

if it were not so, the intention is a question of fact; 

upon which consequently it is the province of fhe jury 

to_pass. When the publication is proved, the effect is 

to make the paper a will for all purposes to which the 

law, in respect of the formality of its execution, will al- 

low it to be a will. The question of intention respects 

thé publication. Did the supposed testator publish, or 

intend to publish the particular paper for one purpose, 

if it could not be effectual in all its provisions. There 

may be presumptions upon that point, from the state of 

the family, and the nature of the provisions; but they 

are but presumptions, and those of fact.. For there is 

no such legal principle, as that a will professing to pass 

both kinds of estate, must be executed so as to do so, or 

it will pass neither. The contrary is seen in the com- 

mon case of a will with one witness. As a presumption 

} of fact, it stands only until it be repelled by express or 

other evidence of publication ; that is, that the testator 


executed the particular paper, or adopted, or recognized 
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it, in its actual state as finished, and to be finally his 
will without more doing to it on his part. When.that 
is shawn, the paper is a will of those parts of the estaic, 
respecting which the evidence of publication then offered 
is competent to establish the publication of a will dispos- 
sing of them alone. 

The same may be said of the other part of the objec- 
tion, as confined to the terms in which the exception in. 
ihe Superior Court is taken. This, it may be remarked, 
applies as strongly to a will professing to pass only per- 
sonal property, as to one purporting to dispose of both 
kinds. There is a presumption that a paper, which up- 
vn its face is imperfect, has not been published as a will, 
or was not intended by the maker of it to operate in the 
condition in which it is. This presumption will be more 
or less strong, according to the nature or degrecs of the 
imperfections. If the paper be not signed, or if it be not 
finished, that is, not writtea out to express all the gifts 
the testator means to make, leaving, for instance, a part 
of his-property undispased of ; or if another paper (tho’ 
imperfect also,) be wriften at thosame time or afterwards, 
containing new and inconsistent dispositions, or the par- 
ty from time te time make altcrations and additions with- 
out appointing executors or coming to a conclusion ; in 
such and many other cases which might be stated, the 
inference is, that he never published the particular paper 
or intended conclusively, in case of immediate death, his 
estate to be enjoyed according to it. The state of the 
papers and the nature of the provisions, may so well sat- 
isfy the mind that such was not the intention of the par- 
ty, that the conviction wonld not be removed by evidence 
that he spoke of making or having made a wil}, for he 
may well be supposed to allude to a consistent, digested 
and finished instrument yet to be drawn up for execution 
from the others, asheads, memoranda and a general out- 
line to be yet further altered or added to. A presump- 
tion certainly arises from other imperfections, as the 
want Of date or attestation ; and especially when the pa- 
per shows that it was once the party’s purpose to have 
it attested. Rut this is manifestly weaker than the oth- 
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er presumptions, because the paper is not imperfect in Dre. 1838. 


ihe sense of not fully expressing the testator’s mind as 
to the final disposition of his whole estate, and being 


signed. by him, imports that no alteration or addition was Kea et al. 


intended. "Lhe question in such a case, is not about the 
animus tesiandi as in that paper ; but as to the animus 
testandi by that paper; in other words it is reduced to 
the naked enquiry of publication, as it is technically 
‘called. Ofa wil! of lands, publication must ke proved 
by two witnesses, or by the circumstances specified in the 
act of 1784. But as to personalty, no particular mode 
is required by law. It may be shown by subscribing 
or other witnesses, who know the fact by the letters or 
separate memoranda of the deceased; or in any way 
which will satisfy the jury, that the paper was consider- 
ed and intended by the party in case of his death, then 
to pass his estate—the clause of attestation, if written 
by the party himself, shows that-at one time he intended 
io avail himself of {he security of subscribing witnesses. 
But suppose him afterwards to run hiS pen through that 
clause, would not that show a contrary intention ta dis- 
pense with them, and rebut every inference against the 
publication ; of itself it proves that the party has deter- 
inincd to dispense with subscribing witnesses, as the 
means of communicating to the world, after his death, 
the publication of his will. When the will is written by 
another person who inserts the attestation clause without 
direction, it can hardly be said that any inference can 
be drawn from it against the will; for then there is no 
reason to suppose the testator ever meant to call ona 
witness as the instrument of authentication. But what- 
ever be thought from the party’s leaving that clause, un- 
ebliterated, it can be at the utmost only a presumption, 
that he never published the paper, and is liable to be re- 
butted, as the Judge stated to the jary. The circum- 
stances raising a contrary presumption, were, in this 
ease, fully sufficient to authorise the Judge to leave them 
to the jury as evidence, if believed by them, to repel it. 
Here the testator gave directions for a full will, it was 
Written and given ts him as kis will; it purperts te be 
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Ded 1838. perfect on its face aud to dispose afhis whole estate an 
ae! pose of and, 


Rosson 
vw. 
Kea et al. 





contains an appointment of executors ; it is afterwards 
signed by himself and sealed up and deposited with an- 
other persen, with directions to open it after his death. 
If all this were truce, (which seems to be the real doubt,) 
there would secm to be no ground for hesitation upon the 
question of publication, or the intention to give his es- 
tate by that very paper. The judgment therefore mus 
be affirmed. : 

Pex Curtam.—JvuDGMENT AFFIRMED.. . 


Tue Strate v. Benzyamin F. SEABornN. 


A statement in the record that “on balloting, the following jurors are duly 
“elected, sworn and charged to serve as grand jurors,” &c. is a sufficient 
compliance with the provisigaiof the act of 1779, c. 157. 

In courts of supreme, original, efiminal jurisdiction, every thing as to the me- 
thod of proceeding is presumed and taken to be right, unless the contrary 
appears. State v. Kimbrough, 2 Dev. 431, and State v. Lewis, 3 
Hawks, 410, cited and approved. 

An irregularity in the mode of empannelling a grand jury, can only be taken 
advantage of by plea in abatement upon the arraignment, and the ob- 
jection comes too lite after verdict. 

Oldham’ s case, 1 Hay. Rep. 450, and McEntyre’s case, 2 Law Rep. 287, 
approved. 

It is not necessary in an affidavit for removal of a cause, that the belief of 
the affiant should be stated ; it is sufficient if it sets forth the facts on 
which he grounds his belief. 

An order of removal “ to C—— County,” without saying the Superio: 
Court of the county, is sufficient. 

Upon a conviction of Arson, the convict is ousted of his clergy. 


The prisoner was indicted for the crime of Ansox.— 
The indictment contained six counts. The first count 
charged the arson to have been committed by “ feloni- 
ously, wilfully and maliciously,” setting fire to the 
dwelling house of one Richard Smith, in the City of Ra- 
leigh, and concluded at common law. The second count 
was like the first, except that it laid the dwelling house 
to be that of one John Hosea. The third count charged 
the prisoner, with-“ feloniously, voluntarily, wilfally and 
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liciously” setting fire to the dwelling hougg of one 
ithard Smith, and concluded against the form.of the 
Statute. ‘The fourth resombled the third except in lay- 
ing the property of the dwelling house in John Hosea.— 
The fifth was like the third and fourth, except in conclu- 
ding against the form of the Statutes; and the sixth dif- 
fered from the fifth, only in laying it to be the dwelling 
house of John Hosea. 

The indictment was found at Wake Spring term, 1835. 
In the Sheriff’s return of the venire, one of the persoys 
summoned, was*stated in the record to be named Joes 
Jones, and theclerk in making up the record, stated “on 
balloting, the following persons are duly elected, sworn 
and charged to serve as grand jurors at this torm, to wit, 
Seth Jones, foreman,” &c. and among the rest Jvel Jones, 
The name of Joel Jones did not appear on the original 
venire, otherwise than as above. 

The prisoner when put to the bar, offered the follow- 
ing affidavit for the removal offiis cause. 

** Benjamin Seaborn maketh oath that he is advised by 
‘*his counsel, that a state of feeling exists in this coun- 
**ty, so firmly seated as to his guilt, that a fair and im- 
‘¢ partial trial therein can be hardly expected.” 

Upon this affidavit, the cause was ordered to be remo- 
ved **to the county of Cumberland, for trial, to be had 
‘sin said court to be held for said county, on the second 
‘¢ Monday after the fourth Monday in April,” &c. 

On the trial in Cumberland, the evidence for the State 
consisted in a great variety of circumstances, among 
which was the fact of a large amount of money being 
found upon the prisoner shortly after the fire, part of the 
money was identified by Smith as his, and it was prov- 
ed that the same was in the house at 9 o’clock of the night 
of the burning. The prisoner had made divers state- 
ments as to his possession of the money, and after his ar- 
rest, he admitted that he had the money in his pocket 
when the house was burning, but said that he had re- 
ceived it from a negro Harry, the slave of Smith. 

On this part of the case, his Honor Judge Marrin 
instructed the jury, that the degree of credit to be given 
Vor, IV. $9 . 
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to this dgclaration, was for their exclusive considerati 
that they should attend to and weigh all the circumstan- 
ces attending it:—the situation of the prisoner, his pre- 
vious statements, his apparent inducements, &c. and 
should decide what impression was made upon them, as 

to its truth or probability ; and upon the whole, if they 
were satisfied of his guilt beyond a reasonable doubt, 
they should convict him ; if they entertained a reasona- 
ble doubt they should acquit. 

The jury returned a verdict of guilty : a motion was 
made for a new trial, which being refused, the following 
reasons were offered in arrest of judgment. ist. That 
the bill of indictment was not found by a grand jury pro- 
perly constituted. 

2dly. That the order for removal was irregular, not 
being founded on a sufficient affidavit. 

3dly. That there was no order for the removal of the 
cause to Cumberland Superior Court. 

4thly. That the indictment was not sufficient. 

5thly. For insufficiency of the record. 

His Honor arrested the judgment, whereupon Mr. 
Solicitor Troy appealed to this Court. 

Badger for the Attorney-General for the State.” 

No counsel appeared for the prisoner in this court. 


Rurrin, Chief-Justice.—Upon the motion fora few 
trial, I agree with the Judge of the Superior Court, that 
there is ne ground for it. 

But I do not concur with him, that the judgment ought 
to be arrested. As the consequences of this difference 
are so important to the prisoner, and the regular admin- 
istration of the criminal law, I deem it respectful to the 
Judge of the Superior Court, and otherwise proper to ex- 
press the reasons which govern me. 

Of the several reasons in arrest, the first relates to the 
constitution of the grand jury. To that, two objections 
are made, both of which are supposed to arise on the act 
of 1779, c. 157, which provides that the County Courts 
shall nominate jurors for the Superior Courts; of whom 
a list shall be given to the Sheriffs, who shall summon 
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the persons and return the lists, and ‘‘ that the Superior Dre. 1883. 
‘¢ Courts shall direct the names of all the jurors so ree “~~ 
‘¢turned, to be written on scrolls of paper, which shall — 
«* be put into a box and drawn out by a child under ten S=4s0a 
«years of age, and the first eighteen drawn sliall be a 
«grand jury.” The first objection 1s, that it must ap- 
pear expressly in the record, that all this was done, and 
that it does not so appear in this casc; in which the re- 
cord, after setting out the list returned or the venire fa- 
dias, as it is called in the case, proceeds thus: “ On bat- 
“lotilig, the following jurors are duly elected, sworn 
*¢ and charged to serve as grand jurors, &c” 
Upon the construction of this statute, the remark must 
be obvious, that it is not, at least in all its parts, to be 
taken as literal, and absolutely mandatory. The first | 
cighteen drawn are not positively tobe a grand jury ; 
for some of them may not have b@@h freeholders when 
nominated, or may not then be so, and freeholders are re- 
quired by the first section. It means, that the first 
eighteen drawn, found upon trial to be otherwise quali- 
fied, shall constitute that body. When therefore eighteen 
persons are stated to be duly elected out of a larger num- 
ber, and to be thus elected by ballot, it cannot be under- 
stood otherwise, than that the body consisted of those 
whose names were on the scrolls first drawn, and wko 
were found to be thus qualified. This signification we — 
find given to those words elect” and “ ballot” in the 
law cases. But this act itself in the very next section 
applies this term ballot to the selecting of a petit jury by 
drawing the scrolls. 
But if the record cannot be considered as affirming 
these facts, it may yet be sufficient. It is not necessary 
it should be affirmative of cvery part of the form or mode 
of proceeding. In courts of supreme, original, criminal 
jurisdiction every thing as to the method of proceeding 
is presumed and taken to be right, unless the contrary 
appear. To this Kimbrough’s case, 2 Dev. 431, follow- | 
ing that of Lewis $ Hawks 410, is an authority in point. | 
The words of the Chief-Justice are, “ when such a court 
has taken an indictment, it shall be intended that it was 
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Deo. 1838. duly taken; that it taken by the t ber of 
uly taken at it was taken by the requisite number 
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good and law futmen, daily drawn sworn,and charged—in 
other words, that every thing was done correctly, as far as 
concerns manner and form.” There the record stated, that 
** nponballoting the following persons are drawn to serve 
as grand jurors, viz.” &c, dnd that they returned the in- 
dictment; but itdid not state any particulars of the bal- 
loting, nor that the jurors were sworn or acted®m,oath, 
otherwise than as to be inferred from the indietinent it- 
self. The conviction was sustained, and the prisoner exe- 
cuted. A single reflection will satisfy us, that thisdins al- 
ways been acted on as law. It is the uniforméiteno? of 
all the vecords in reference.to this point. Ishave never 
seen one, nor I presume has any other person, in which 
the writing of the scrolls, putting them in a box and 
drawing them out by a child, to the number of cighteen, 
were either in al}.qmany of these particulars specifical- 
ly stated, or otherwise set forth than in general: ays 
similar to those here used. 

I conceive therefore, that there is nothing in this ob- 
jection. Nor would there be, I think, were thc proceed- 
ings that of any court ; because it comes'too late, for the 
reasons more particularly applicable to the next point. 

The second objection to the grand jury is, that in the 
record one Joel Joues is named as one of the grand ja- 
rers sworn, while the list returned contained no such per- 
son, but one of the name of Joes Jones. This differs 
from the former objection in this. ‘That here the facts 
which it is alleged constifute the error do appear in the 
record ; whereas the first error was supposed to consist in 
the silence of the record upon certain facts. Itis insisted, 
that the grand jury must be composed only of those sum- 
moned, and that if one be empannelled on it by a different 
name front all those summoned, he must be taken to be 
a different person ; and the bill is not well found.. 

This objection if founded in fact and taken in duésea- 
son in the Superior Court would, in my opinion, have 
been unanswerable ; and had it then been overruled, it 
would have been error. . But this Iam saying as a mere 
dictum; for admitting the exception to have been once 
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sufficient, the question remains whether the case wasopen Desc. 1833, 
to it when it was actually takenj Which is the point of “~~” 
the present decision, — 
I do not find that it is yet settled in England, wheth- %*«s0m». 
er an exception to a grand juror can be taken after ver- 
f dict or even after plea to the: felony. Perhaps the une- 
quivocal terms of St. 11 Hen. 4, 9, may make it impera- 
tive. onthe court to reccive it at any time; since if well 
founded) itavoids the indictment ab initio ** with all the 
dependence thereof,” which includes, as some suppose, 
the prisoner’s plea in chief and “the verdict.” Yet,oth- 
ers haveyheld, that although the proceedings be void un- 
der the statute, the matter of Avoidance must be brought 
before the court at a proper and at an early stage, name- 
ly before the bill found, by challenge, or by special plea 
upon arraignment, with a plea over to the felony either 
then-or upon the overruling of thefirst plea. To that 
effect is the great authority of Lord Coke, (3 dust. 33, 34 ; 
and in Bacon’s Abridgment, Juries 4. this is said to be 
tlie better opinion. But Serjeant Hawkins afterwards 
remarks, ( Book 2, c. 25, § 23, 26, 27,. that it seems yet 
doubtful, iow far advantage can be taken of the dis- 
qualification of a grand-juror after trial. Whatever ie statute 
may be the correctness of this doubt, it is manifest that = Hen. 4 c. 9,) 
it depends upon that Statute and has no other foundation. this pare ™ 
There is nothing to ground it on, in this State. The 
Statute of Hen. 4 is not iu force here; because we 
have legislated for ourselves upon this subject, and have 
established by many acts a complete system of our own, 
inconsistent in many respects with that of England. I 
do not think it necessary to recite our statutes, and 
content myself with a reference to them. They are the 
acts of ’79 c. 137. 1806, c, 693, § 11, and c. 694. 1807, 
c. 719. and 1810, c. 801. A perusal of them must sat- 
isfy any, mind, that all these statutes are directory in 
their nature. There is not an annulling clause or word 
in any one of them; and from many of the provisions it 
must be deduced, that no such consequences of an ir- 
regularity was intended. If we advert, for instance, 
to the yery particular directions of (St. 1806, c. 694,) 
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relative to the forming’of the jury lists from the tax 
list, to be furnished by the clerk of the county court; to 
the writing the names on scrolls of equal size; to the 


* putting them in a box having a certain number of divi- 


sions, marks, locks and keys; to the locking the box, 
the custody of the keys andof the box ; and to the draw- 
ing of the names by a child under a certain age; when 
I say, we advert to these provisions, and also’ recollect 
that many of the mattergican by no method’ get’ into the 
record of the Superior Court, and that the statute con- 


«templates that no part of them will get there, by com- 
“munication from the county court, except thelist of ju- 


rors to rere that is, the result of all the previ- 
ous ¢ nies; the impression on the mind must 
amount to conviction, that the enactments are merely 
directory, and if so, that others upon the same subject 
in the same statute,or in another statute in pari materia, 
partake of the same character. But the prevailing. con- 
sideration is the want of any words importing that the 
proceeeding shall be void, if the directions of the acts be 
not strictly observed. Upon this ground McEntire’s 
case, (2 Law. Rep. 28,) was decided; and ruled, that 
in this State, exceptions to grand-jurors must be taken 
at a*period analagous to that for excepting to a petit- 
juror; that is, at the earliest point of time the party 
could. That to a petit juror must be by challenge when 
tendered ; as has long been settled at common law, and 
was also here under the same act of ’79 in Oldham’s 
case, (1 Hay. Rep. 450.) In strictness, so ought a grand- 
juror to be challenged before he is sworn. Thus it was 
at common law, an@there our acts still leave the case. 
That was the course, I recollect, in Burr’s trial; and 
the case cited from (9 Mass. Rep. 10.) Commonwealth 
v. Smith, rules that, upon a statute of that State, similar 
to ours, no plea of an irregularity in empannefling the 
grand-jury could be received. But it seems to be agreed 
in McEntire’s case, that the objection may be by plea 
upon the arraignment; and to that I would adhere, as a 
fair and convenient method. But I think all objections 
of the sort are precluded by a plea to the felonys 
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We require the record to show that the inquisition Dec. 1832. 


was taken by a grand-jury, perhaps, that it was a 
grand-jury of eighteen ; and, in inferior courts, that it 
also show they were sworn. But when this appears, it 
is enough ; and all matter of exception dehors, as to the 
mode of designating the jurors originally, or of forming 
the grand jury, and as to the disqualification of those 
on it, must be alleged by the prisoner before any step 
be taken, which presupposes that in fact, or that he ad- 
mits the inquisition was well taken by competent per- 
sons. The present case will illustrate the correct- 
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ness of this principle. The objection assumes as a fact,d 


that the juror summoned, and the juror sworn are dif- 
ferent persons. This may not be true, forthe samc 
person may be known by two names, and as well known 
by the one as the other. Ifthe matter be pleaded, the 
State may aver and prove the identity; and the ques- 
tien would then be decided according to the very fact. 
But by bringing it forward in this shape, proof is ex- 
cluded, and the court compelled to decide, perhaps against 
the truth, upon a mere presunption from the difference 
in name, that they are different persons? The applica- 
tion of the principle is not unusual in the criminal law. 
There is, according to the nature of the matter, a pro- 
per time for pleading different defences in criminal, as 
in civil cases. A plea in abatement for misnomer or a 
wrong addition must be put in upon arraignment; and 
that of autre fois acquit or convict, cither before or with 
a plea over to the felony. 

Iam therefore of opinion that both of the objections 
taken in the first reason in, arrest, are insufficient and 
must be overruled. 

_Entertaining this opinion, I have not attended to the 
authorities cited in support of the motion to amend by 
the originals in Wake Superior Court, or as modified 
here by the original jury list, in Wake County Court. 

The second reason in arrest is, that the affidavit of 
the prisoner, on which the trial was removed, does not 
express the belief of the prisoner, that he could not ob- 
trin justice in Wake; and, by consequence, that the or- 
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der of removal is null and the court of Cumberland 
had no jurisdiction. "This professes to be fuunded on 
the particular terms of the act of 1808; c. 745. 

I learn from Judge Dante, that he considers this a 
correct position, if T'witty’s case, (2 Hawks 248,) be 
law ; and ‘that the ground upon which he overrules it is, 
that he denies that case. I do not feel called on to give 
any opinion upon that question, for I think this case 
may be decided correctly upon principles not at all in- 
consistent with that case. I agree with him, that the 


ee there laid down, turns in this particular instance, 


general jurisdiction into a very special one; and that 
it should seem indispensable, that there should be a plain 
and certain method for the court, to which a cause is 
removed, to determine, whether it is bound to try it; 
that is, has the power to do so; about which, if it stand 
on the force of the order, the minds of any two judges 
may come to different couclusions of fact. I find too, 
that in England such a jurisdiction has always been 
exercised by the King’s Bench, and by Statutes like ours, 
has been conferred on some other courts; and that the 
order of record is then conclusive; or, as Lord Mans- 
field expresses himself in Rex v. Harris et al. (1 Bla, 
Rep. 378,) the suggestion, once entered on the roll, is 
not traversable. As to the other case upon this subject 
that of Poll & Lavinia, (1 Hawks. 442,) I must say, 
that I think it law; and for the reasons given in it.— 
That was a removal, by the consent of the master and 
counsel. It has not been determined, that the act of 
1813 extends to indictments. But if it does, that act 
does not authorise or contemplate a removal by order of 
the eourt, founded on the consent of parties. No deci- 


sion of the court whatever is necessary. ‘* The parties 
may remove such suit by consent,” and such “consent 


shall be entered on record ;”? and thereupon the transcript 
is to be made out, and the court to try the suit. In that 
case theconsent to which the act gives effect, namely,that of 
the party, was not entered of record; and that becomes 
the subject of judicial cognizance in Chowan for the 
first time. The question of jurisdiction was then open 
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and necessirily to be decided by that court, for no other 
had passed on it. The want of it was manifest on the 
record; the cause remained in Washington. It was 
not removed, neither by order of the court of Washing- 
ton, nur by the prescribed acts of the parties. Whether 
the same rule applies when a court has decided on the 
point, and the cause has infact been removed by an or- 
der, I admit I should have thought questionable, espe- 
cially as a difference of opinion between the two courts 
might keep a case indefinitely in transitu between them, 
and all cases, civil as well as criminal, are alike affecte 
by the rule. But as a question, I leave it for farthe 
consideration, until its decision be directly called for. 

According to that case, we are to look into the affida- 
vit tosce whether the facts, on which the applicant founds 
his belief, are stated ; but if we find any, we can go no 
farther ; for the Jadge to whom the application was made, 
and he alone decides on their sufticiency. 

Here the facts stated are, a firmly seated feeling 


amongst the people of Wake, of the prisoner’s guilt, and 


that he is so advised, that is, informed by his counsel. 
Whether that information was a sufficient warrant for 
the conclusion drawn by him, that a fair triat could 
hardly be expected, or whether the affidavit was suffi- 
cient, without showing that improper efforts had been 
mate by some person to excite that, feeling, we cannot 
now enquire. But I am free to say, that I should have 
done as the judge ia Wake did. 

The specific objection, however, here is, tlat the affi- 
davit must state as a fact, his own belief; and that the 
statement of any other facts does not dispense with that, 

I think the act of 1808, does not require that express 
averment. By the words, le is not to sct forth his be- 
lief, but he is to set forth the facts, whereon the deponent 
grounds his belicf. His belief real or pretended, is pre- 
supposed, as affirmed by himself in the motion. In the 
act of 1822, (c. 1130.) the phraseology is altered, so as 
to make it the duty of a person applying.for a second re- 
moval, ‘to set forth particularly, and in detail, the 
grounds of such application.”” This shows the sense in 
Vou. TY. 40 
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which the terms of Statute of 1808 are to be understood. 

But in reality, that act was passed for a very differ- 
ent purpose than that of obtaining a statement of the 
party’s belief. It was, to make his belief of no conse- 
quence. It is in amendment of the act of 1806, c. 693, 
§ 12, and is to be construed in reference to it. By the 
first act, a cause might be removed, ‘if it was suggest- 
ed on oath, that there were probable grounds, that jus- 
tice could not be obtained,” in the first county... To me 
it would have seemed, that the court was to judge wheth- 

the grounds were probable or not. But that was 


scrupled by some of the judges then in office ; and there 


were decisions on the circuit, that a cause must be re- 
moved, if the party swore, in so many words, that there 
were probable grounds. This was making,the party, 
the judge. To correct this, and restore the law to what 
it was originally meant to be, the act of 1808 was pass- 
ed, requiring the facts to be set forth “so that the judge 
may decide upon such facts, whether the belief is welt groun- 
ded.”” It will be seen then, that the removal is allowed, 


not upon the declaration of the applicant’s belief, but upon: 


its existence, as found by the court upon reasonable 
grounds, independent of such declaration ; which there- 
fore becomes immaterial. My opinion is, that the affida- 
vit comes up, in this respect, to the Statutes. 

If I thought otherwise, I should hesitate long before 
holding, that the prisoner could avail himself of it; 
since the order of removal was made at his instance. 
The common saying, that consent will not confer juris- 
diction, is truc, when there is a total want of jurisdic- 
tion. But here there isja certain jurisdiction, lawful 
and well established. When it has been exercised at his 
request ; when he sought a trial in Cumberland, because 
he could there get a fair one, and could not in Wake, 
and has had it accordingly, it does not lic with him, as 
it strikes me, to alledge that the case did not exist, on 
which the jurisdiction attaches. It would be mischiev- 
ous to allow theiparty an exception against his own mo- 
tion; and the more so, because, as to removals for trial, 
civil and criminal cases stand alike, upon the same words 
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in the same acts. But in many criminal cases, the con- Dz¢ 1833. 


sent of the accused justifies the action of the court, when 
nothing else would, as in withdrawing a juror. But I 


do not pursue this point further, because I think, upon %*43°*- 


the others, that the second reason must also be over- 
ruled. 

The third reason is, that the order did not remove the 
cause to the Superior Court of Law for Cumberland 
county. 

The opinion of the court is, that it need not, more ex- 
pressly than it does. That the trial should be had b 
jury of Cumberland, depended upon the order of the 
court of Wake; but in what court or place in that coun- 
ty, is not left to be ordered by the judge, but is defini- 
tively fixed by the law. It could be no where else but in 
the Superior Court; and that court is required by the 
Statute to proceed in it. The act of 1808 uses the words 
‘¢Superior Court of some adjacent county ;” but all the 
others, 1806, 1813, 1821 and 1822, indifferently speak 
of adjacent or convenient ‘‘court” or *‘county.” This 
shows, that the substance of the thing wished, and or- 
dered, is the trial by a jury of another county; and 
every detail of time, place and court arises by conse- 
quence of law. 

I do not perceive, from a perusal of the indictment, 
and of the record, any defect, to Which the the two re- 
maining reasons in arrest, which are expressed in gener- 
alterms, canapply; and having gone through the whole 
of them, I am obliged to say, I think the State entitled 
te jadgment. 

What that judgment must be, remains to be consider- 
ed. In civil cases in which any final judgment can be 
rendered, this court by the Statute, gives, and here en- 
ters such an one, as upon inspection of the whole f&cord, 
ought in law te be given; which of course, is conclusive. 
But in criminal cases, the formal judgment, on which 
the convict suffers, is not entered here." The decision of 
the Supreme Court is to be certified ‘to the Superior 
Court, which must proceed to give the judgment, ac- 
cording to the decision of the Supreme Court, and the 
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Dac. 1833. law of the land. The decision and certificate of this 
—" court in a case where no judgment was given belom, 
ag must therefore, under the act, direct the specific sentange 
Ssanoax. which is wecessarily conclusive, cutting off all opporte- 
nity of reviewing the points now decided or raising 
others. The court has therefore considered the ques- 
tion. properly now brought forward by. the counsel, 
whether the prisoner is entitled to clergy. 
We are of opinion, that he is not. This has nat been 
questioned by any body in England since Powller’s case 
- 1 Rep. 29,) and both before and since, many persans 
ave been executed there for Arson, as it is known, that 
some have also suffered for itin this State. It is true, 
there is a difference of opinion between Lord Coke on 
the one side, and Lord Jfale and Mr. Justice Fosler on 
the other, as to the surest method of answering the difii- 
culty of that case. Lord Hale once agreed with Coke, 
but afterwards changed. In Mr. Fosler’s discourse, 530 
et seg. he gives a synopsis of all the Statutes, and sums 
up the argument. The difference seems to resolve it- 
self into this: what is the effect of the Statute 4 & 5 
Phil- and JAf.c. 4? That Statute takes away clergy 
from an accessary before the fact, te Arson. It is sj- 
lent as to the principle. Lord Hale and Mr. Foster say, 
it is a necessary consequence of this enactment, that the 
principal is ousted rgy; because he must be tried 
before the arcessary, and upon the allowance of clergy 
to him, the accessary cannot even be arraigned. The 
question is, whether that consequence is as necessary as 
to make that Statute in itself, an enactment, by con- 
struction to that effect. Lord Coke thinks not. Buthe 
also thinks it evidence of the highest nature, that Par- 
liament intended by the Statate 5 & 6 Edw. 6, c. 10, 
(whichis admitted on all hands, to be badly worded, 
aml of doubtful construction) to revive in toto, and not 
partially, the Statate 25 Hen. 8, 3, by which arson is 
expressly ousted of clergy. Which of the distinguish- 
ed parties to'this controversy is right, is a qugstion on 
which each person will form his own opinion, though it 
may be dccmed presumptuous to express it. Yet I ac- 
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knowledge, for myself, that I cannot upon any grounds 
ofincongruity or inefficiency, construe a Statute whieh 
affixes the punishment of death to one crime, so as to say, 
that thereby it affixes that punishment to another and 
Wistinct crime, not mentioned in it. Yet if the offence 
thus expressly ousted, be in its nature dependent, it is 
natural to expect that the principal offence should like- 
wise be ousted. Hence when Statute 25, Hen. 8 was 
repealed by Statute 1, Ed. 6, c. 12. and re-enacted by 
5 & 6 Ed. 6, in such terms as to leave it a problem, 
whether it was revived in part or in the whole; an& 
then the Statute 4 & 5 Phil. & Mf. passed, it might well 
be held to remove the doubt upon the other Statutes. It 
could not proprio vigore oust the principal ; but it showed 
that Parliament considered that had already been done. 
As furnishing a rule of construction, the court used it 
in Powlter’s case. It was giving a sense to words be- 
fore dubious, by the body whose words they were; and 
that interpretation Lord Coke says the court felt itself 
bound to hold to be ‘‘ a good interpretation.” But it is 
needless to pursue the enquiry, which is rather curious 
than useful. For Lord Hale and Mr. Fosier agree, that 
in arson the principal is ousted of clergy ; and that 
Powlter’s case is founded in sound sense and upon legal 
principles, though not upon those the reporter has chesen 
to found it on. 

The decision of the court Guseline a is, that there must 
be judgment of death against the prisoner, without bene- 
fit of clergy ; which must be certified accordingly. 


Danret, Judge. It appears to me, that the first rea- 
son offered by the prisoner, in arrest of judgment, must 
be overruled. The objection that there is a variance 
between the names of the jurors contained in the origi- 
nal venire, and the names on the list of grand jurors, 
ought to have been taken by a motion to quash the pro- 
ceedings, or by a special plea, before the trial of the is- 
suc in chief, made up on the plea of not guilty. And so 
ought the objection to the organization of the grand ju- 
ry, likewise to have been taken before a trial in chief 
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was had. This point has been determined in the case 
of the State v McEntire, Law Rep. 287. In that case, 
the first objection was that forty instead of thirty jurors, 
the real number, were drawn on the original venire, out 
of which were taken the grand jury, that found the bill 
of indictment. Secondly, that one of the grand jurors 
had previously been a juror in the inquest held over the 
body of the deceased, and had given an opinion on the 
case. The court said, these objection came too Jate by 
way of a motion in arrest of judgment, after a verdict of 
guilty on a trial in chief, and they were overruled.— 
The Superior Court, are supposed to do every thing in 
the prescribed manner and form in which the law has 
appointed it to be done by them. (State v. Kim- 
brough 2 Dev. 431.) We should, therefore, ifit were ne- 
cessary to come to any determination on the second 
branch of the first objection, say, that the word “elect” 
was to be construed to mean the same thing as ‘‘drawn,”’ 
and that the act of assembly was complied with. I am 
of opinion, that if the case was one now open for a mo- 


scribing a word, tion to amend any of the mistakes of the clerk, in trans- 
may beamended 
in this court by 
comparing the 
transcript with 
the onginal.— 
Sembie per Dan- 
rst, J. 





cribing the record of the case, which was sent from 
Wake to Cumberland, the motion ought to be granted. 
It is asserted in this court that the man named Joel Jones 
on the grand jury, is the same person whom the clerk 
has mistakenly named Joes Jones, in the transcript of 
of the record sent to Cumberland. That the final letter 
ef his christian name had been by mistake changed from 
an *1” to an ‘*s,” and a motion is now made to permit 
the clerk of the Superior Court of law for Wake county, 
to produce to the court the original venire, that we might» 
inspect it, and here order an amendment, according to 
the original. The ministerial acts of the clerk, I 
think, may be amended at any time, according to the 
common law. 1 Chitly, C. LZ. 274. 1 Saund. 247, 
251. $ Mod. 167. 4 East Rep.175. This Court has 
heretofore required, that a list of the names of the grand 
jury that find a bill of indictment, shall be inserted in 
the record sent up here ; that it might appear, if judg- 
ment was pronounced, it was on the finding of both g 
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grand and petit jury. According to the modern prac- 
tice in England, neither the names of the original venire 
nor of the grand jurors compose any part of the returntoa 
writ of certiorari into the King’s Bench. King v. Dar- 
ly. 4 East-175. This practice is contrary to the ad- 
vice of Lord Hale., 2 Hale, 165, 166. 1 Chitty C.L. 167. 
This Court follows the advice of Hale, as was determined 
in the case of the State v. Curry. Butit seems to me, that 
the record in this case does not want any amendment ; 
the defects are waived, by the prisoner going to trial on 
the plea of not guilty to the indictment. , 

The second reason in arrest is, that the affidavit 
made to obtain an. order of removal, did not contain 
facts sufficient to warrant the judge to order the case to 
be removed. I think the question, whether the affidavit 
contained such facts as would warrant the court to re- 
move the cause, was tu be determined solely by the court 
to whom the affidavit was exhibited. Whether the facts 
sworn to in the affidavit were sufficient or not, we are 
not now to inquire. We sce that there was an affidavit 
made, and that by the prisoner himself, to remove the 
cause, and an order entered and made part of the re- 
cord, that the case should be removed to the county of 
Cumberland for trial. 

Iam aware of the case of the State v. Twitty, 2 Huwks, 
248, That case was decided without the court congid- 
ering that the affidavit was in fact, nothing more than 
written evidence on which a motion to change the venue 
was to be predicated, and that it composed no part of the 
record. By the common law, when a fair and impartial 
trial cannot be obtained in the county where the venue 
is laid and the indictment has been removed into the 
King’s Bench by certiorari, the Court has the power of 
directing the trial to take place im the next adjoining 
county when justice requires it. And therefore when a 
suggestion is entered by leave of the court upon the roll, 
that a fair and impartial trial cannot be had in the coun- 
ty where the venue is laid, the Court will award the 
trial to be had in an adjoining county. The suggestion 
when o.2¢ entered is not traversable : aad therefore the 
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court will require very strong evidence of probable un- 
fairness before they will allow it to be entered, (1 Ghit- 
ty, O. E. 166.) The affidavits, upon which the court of 
B. R. is induced to make the suggestion on the“¥oll, do 
not compose any part of the record. I know of no case 
where a writ of error has ever been brought in the House 
of Lords, assigning error in the preparatory affidavits, 
upon which the suggestion upon tlie roll was obtained, 
for the purpose of changing the venwe. The affidavits 
contain evidences of facts, and are placed on file like a 
deposition, and compose no part of the record. Lappre- 
hend the rule is the same in this State, under our acts 
of Assembly of the years 1806 and 1808. 

The third reason is that there never was any order 
for the removal of the cause to the Superior Court of 
Law to be held for the county of Cumberland, on the 6th 
Monday after the 4th Monday of March, 1833, which 
was the style of the Superior Court of Cumberland, and 
its stated Session. 

After a suggestion was entered, that a fair and impar- 
tial trial could not be had, (which in this case was done 
by the clerk spreading on the record as a suggestion, the 
affidavit which had been made by the prisoner, ) the court 
ordered and directed, ‘* that the said cause be removed 
to the county of Cumberland for trial, to be had in the 
said Court, to be held for said county, on the 2d Mon- 
day after the 4th"Monday in April.” 

By the act of 1806, c. 1, § 12, the Judge “is author- 
ized to order a copy of the record of said cause to be re- 
moved to some adjacent Conrt for trial.” The order 
that was made in this case, appears to me to compre- 


hend a removal.of the cause for trial into the Superiok 


Court of Law for the county of Cumberland, to be 

on the 6th Monday after the 4th Monday of March, 1883. 
The “said Court” means by necessary amendment, the 
Superior Court of Law for the county of Camberland— 
no other court in that county has, or could have jurisdic- 
tion of a cause of this description, or had its sittings at 
that time. The times, when the Superior Court of Law 
for the county of Cumberland holds its sittings, Hie fixed 


, 


























jUPREME COURT UF NORTH-CAROLINAs 822 


by a public law. Tam not prepared to say that any time Dee. 1833. 

was necessary to be described in the order of removal. “aa 

I am disposed to think, the bare order of removal of a o. 

cxuge to another county for trial, would by operation of S#480"~, 

law, remove it into the next term of the Superior Coaort Wherethe tune 

of Law of thecounty, to which the order directéd it. The pater ni 

time mentioned in the order of removal, being different order of removal, 

from the time fixed by law for holding the court, is only — aby 

surplusage, and shall not vitiate the proceedings that jaw, it is mere 

took place in the Superior Court of Law for the county ye gee gd on 

of Cumberland, which Court was held at the time fixed the angen 

by law. ——— 
The fourth reason in arrest is, because the indictment 

is not sufficient to authorize a judgment of death. Ar- 

son, in feloniously burning a dwelling house, is a crime 

punishable with death: The prisoner is not entitled to 

the benefit of clergy. Lord Coke, on one side, and Lord 

Hale with Judge Foster, on the other, differ as to which 


of the acts of Parliament take away clergy from those 
who commit offences of this description, yet they all a- 


gree, that clergy is taken away, and the punishment ia 
death. (Powlter’s case, 11 Co. 39. Foster, 307). 

On examining the whole case, I am unable to perceive 
any error in the charge of the Judgeto the jury. There- 
fore, there is no ground for a new trial. I am unable to 
discover any errors or defects in the record. which can 
avail the prisoner, after a general verdict of guilty. I 
am therefore of the opinion, that the order made in this 
case by the Superior Court of Law, arresting the Judg- 
ment, should be reversed, and a procedendo issue to the 
Judge of the Superior Court of Law for the county of 
Cumberland, to pass sentence of death on the prisoner. 


Pger CuriaM.—JUDGMENT REVERS: D. 


Von. IV. 41 
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Tue Srate v. Henry N. Jasrer. 


The distuing of a congregation assembled for purposes of religious wor- 
ship, by laughing and talking, and indecent actions and grimaces, du. 
ting the performance of divine service, is a misdemeanor, and per se in- 
dictable. 


This was an indictment in the following form. 
Srare or N. Canottya, ) Superior Court oF Law, 
Franklin County, Spring Term, 1833, 

‘The jurors for the State upon their oaths present, 
that Henry M™. Jasper, late of the county of Franklin 
aforesaid, on the third day of March, (the said third 
day being the Sabbath day,) in the year one thousand 
eight hundred and thirty-three, and during other days 
and times, both before and after the day aforesaid, being 
a person regardless of the duties and solemnities of the 
public worship of God, and of the due observation of 
the Lord’s day at a certain Baptist meeting house, com- 
monly called «+ Haywood's meeting house” in the coun- 
ty aforesaid, did wilfully interrupt and disturb a certain 
assembly of people there met for the public worship of 
God, within the place of their assembly, to wit, within 
the meeting house aforesaid, in the county aforesaid, on 
the third day of March aforesaid, the same being on the 
Sabbath day in the year last aforesaid, and on the said 
other days and times, by then and there talking and 
laughing in a loud voice, and by then and there making 
divers ridiculous and indecent actions and grimaces, 
and otherwise misbehaving himself, during the perform- 
ance of divine service in said meeting house to the great 
disturbance and insult of the orderly people there, and 
on the said other days and times, then and there assem- 
bled, and against the peace and dignity of the State. 

R. M. SAUNDERS, ft. Gen’l.” 

The defendant being convicted of the offence charged 
in the indictment, a motion in arrest of judgment was 
submitted, which being sustained by his Honor Judge 
Martin, the @ttorney General appealed. 


The Attorney General for the, State. 
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Rorr¥in, Chief-Justice.—Thie defendant is indicted at 
common law for disturbing a congregation of religious 
persons assembled at their church or place | of worship, 
and engaged in the public worship of Almighty God, by 
laughing and talking in a loud voice, and Givers indecent 
actions and. grimaces, during the performance of divine 
service. The offence is not charged as a nuisance, but 
as a specific misdemeanor, in itself. The defendant has 
been convicted, and the question is, whether the indict- 
ment can be supported and the State have judgment. 

The Constitution of this State, § $4, provides that there 
shall be no establishment of any religious church in pre- 
ference to another; neither shall any person be compel- 
led to attend any place of worship, contrary to his own 
faith ; but all persons shall be at liberty to exercise their 
own mode of worship. AJl constraints upon the con- 
science of individuals are thus removed whether they bein 
their nature positive, that the citizen shall worship in a 
particular form or profess a particular creed or negative, 
that he shall not. The provision does not profess ta 
confer this right. It is worded, so as to show that it is 
acknowledged as pre-existing. The right is declared 
in the Bill, of Rights to be a natural and unalienable 
right in all men, § 19. Its sanctity in all time to come, 
is guaranteed by the Constifation. The worship of 
God is not therein treated as indifferent, either in refer- 
ence to the welfare of individuals, or the common inter- 
est Qn the contrary, it is assumed to be a moral duty 
incumbent upon all men, and their highest privilege, as 
intelligent and. accountable beings ; a duty, that is, best 
performed, both in honour to God, the comfort of each 
man and the peace and order of society, when that natu- 
ral privilege is subjected to no legal restraints nor al- 
lowed to be disturbed by any person, either with or with- 
out the pretence of authority. While therefore no 
church shall be. established in preference to another, 
all churches are established for the purposes of the se- 
curity of the worshippers from penalties, or from moles- 
tation in the act of worship. The guaranty of religious 
freedom to all the citizens, supposes each one gf them te 
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have an interest in it, and to be conscious of religious 
obligation; and the quiet of the body politic de- 
mands that the religion which the citizens profess, and 
Which it issapposed they would profess even against 
the laws of human institution. may be safely professed, 
and sincerely exercised in public assemblies. For all 
religion is necessarily founded upon, or productive of a 
principle of diffusive benevolence towards our fellow 
creatures ; and its practice consists so much in its pro- 

fessors imparting to, and receiving from each other, in- 
structions both in its doctrines upon points of faith, 
and its moral precepts, that the idea of practical reli- 
gion cannot be separated from that of the assemblage 
of its professors for communion of doctrine, of charity, 
and of worship. Hence the phrase, * place of public 
worship” is appropriately introduced into the Constitu- 
tion, and could not, without defeating the general object 
of the provision, have been omitted, in that clause of the 
section which is restrictive of the power to compel in- 
dividuals to any particylar w orship. So, the following 
vlause, . that all shall be free to exercise their own 
mode of worship,” must be considered as embracing 
both the place of worship, and public worship in assem- 
blies; and that it will be practised by individuals with- 
out the injunctions of the law, or any coercion but that 
of conscience. 

‘The question remains, whether the disturbance of the 
practice of their dyties, and of the exercise of their ac- 
knowledged privileges he an offence punishable by in- 
dictment, without a statute. 

It is undoubtedly so in England, with respect to the 
established church ; and this from a regard to the inter- 
est of religion, in which, each and every person in the 
Kingdom, from the Sovereign to the humblest subject, 
has a deep concern. The indictment therefore need not 
state any other copsequenee, as flowing from the mis 
couduct of the accused, such as that it was to the nuis- 
ance of the King’s subjects; but is suftic ient, if it char ge 
ihe disturbance of a religious assembly, as the offence 
per se, (1 dlawk. B. 1, c. 52, Fi.) It is true, that iy 
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called in their law, dissenters; for whose protection 
several Statutes, (1 W & M.c. 18, and 52 Geo. 1H. c. 
155.) have been passed. But that is upon the ground, 
that the principle of their law is, that such religious 
principles and the exercise of such worship is against 
ihe interest of the State. “They were once altogether 
unlawful ; when declared to be otherwise, they were 
merely tolerated ; and those thus permitted to worship, 
must content themselves with the permission, in the ex- 
tent to which it is given. It was however, soon 
found, that it was necessary, if permitted at all, to se- 
cure it more effectually ; ; not barely for the sake of the 
weak consciences of the dissenters themselves, but for 
that of the public peace. A disturbance of their public 
worship is therefore made a crime by those Statutes.— 
But in relation to the Church established by law, no 
such provision was necessary ; for that being deemed 
in its establishment, of common right and of common 
necessity, any disturbance of it was by consequence, 
held to be a common injury and public wrong. Now, 
our ancestors declare, that no law is required to estab- 
lish any mode of worship. They hold, that God has 
established his own Church. They do not tolerate any 
branch of it. They say, men have no power over the 
subject, further than to prevent persons, under the pre- 
tence of religious discourse, from disseminating sedition 
or treason; that religion needs no aid from the civil 
power, but the guaranty of its freedom from interrup- 
tion, either by unjust laws or lawless force, or wanton- 
ness of individuals. Against the former, the Constitu- 
tion is an express warrant; and by a necessary con- 
struction from that, as it seems to me, it equally forbids 
the latter. In this view therefore, that every man is 
interested in the worship of God, and that the disturbance 
of it is an injury to the whole community, I think the 
indictment sufficient. In the further view, that the ex- 
ercise of religious worship calls together large multi- 
tudes, whose assembly is lawful, and a duty in a reli- 
gicus seuse, and a public duty in tle sense of the Con- 
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Dec. 1833 stitution, the disturbance of whom, has an immediate ten 
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dency to bitter discords, the violent commotion of neigh- 
borhoods, and a breach of the peace, I also think the in- 
dictment sufficient. 

This view of the subject is sanctioned by a decision 
of the very point by the Constitutional Court of South- 
Carolina, in the case of Bell v. Graham, (1 Nott & Me- 
Cord’s, Rep. 278,) and in the case of the Commonwealth 
v. Hoxey, (16 Mass. Rep. $85,) an indictment at Com- 
mon law, for a disturbance of a Town meeting for the 
choice of Selectmen, was supported, upon the ground 
that such acts tended to a breach of the peace, and to 
the prevention of elections which were necessary to 
the orderly government of the Town. Not less cer- 
tainly, does the public worship of Almighty God involve 
the good order of political society, and its disturbance. 
produce wrath and violence, ” 

As to the objection that the acts are laid on the third 
day of March, and on other days and times both before 
and after, the distinction is between laying them at 
several times without any certain day as to any one of 
the acts, and laying them, as here, on a day certain, 
and others uncertain. In the former, the indictment 
is bad altogether, (Shaw 389, 4 Mod. 103,) but in the 
latter, it is void only as to the uncertain days, and suffi- 
cient as to the parts to which the certain time is annex- 
ed. (10 Mod. 336, 2 Hawk. P. C. B. 2 c. 25, 5, 82.) 

The opinion of the court therefore is, that the Supe- 
rior Court erred in arresting the judgment, and that 
the same be certified to that court, that it may proceed 
to judgment on the defendant. 

Per Cur1saM—JUDGMENT REVERSED, 








ERRATA. 
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bottom of the 176th page, and being essential to the 


sense of the passage, is inserted here: 
“and the subjects of the trust are numerous, and distinct per-” 
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Tne Strate v. Danret May. 


When a Judge decides upon a question as being one of law, when it is 
really one of fact and should be submitted to the jury, it is competent 
for him afterwards to correct his mistake, and submit the matter to the 
proper tribunal. 


This was an InpictmMENT under the act of 1779, 
(Rev. ch. 142,) for stealing a slave. It was in the 
following form : 


‘‘The jurors for the State upon their oaths present, 
“that Daniel May, late of the county of Anson, on &c. 
‘‘ with force and arms in said county, feloniously did 
‘* steal, take and carry away a certain slave named Har- 
‘‘ry, of the value, &c. the said slave Harry, then and 
‘¢ there being the property of another, to-wit, the pro- 
‘“‘ perty of Elizabeth Lynch, with an intention ta sell said 
“ slave to another, contrary &c. 

‘¢ And the jurors aforesaid, upon their oaths, &c. do 
‘* further present that Daniel May, afterwards, &c. with 
‘¢ force and arms in the county aforesaid, feloniously by 
‘¢ seduction, did take and carry away acertain slave na- 
‘¢ med Harry, of the value &c. the said slave Harry then 
‘and there being the property of another, to-wit, of 
‘¢ Elixabeth Lynch, with an intention, &c.”* 


The evidence for the State was altogether circumstan- 
tial. It°was proved, among other circumstances, that 
the prisoner was in possession of the slave in South Ca- 
rolina, and there sold him-—that the negro had left his 
owner against his. will, on the 19th or 20th of March, 
and on the 30th of the same month, the prisoner under 
a feigned name, sold the negro, also under a fictitious 
name. Many circumstances were likewise introduced 
for the purpose of identifying the slave. 

After the evidence for the State was closed, the 
prisoner offered to prove the issuing of a State war- 
rant against one William May, Hardy May and the 
prisoner, for the same offence for which he was now sing- 
ly indicted—that William May had absconded from 
the State in consequence thereof, having conveyed 
Vor. IV. 42 
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a negro woman and child to Mrs. Lymch, to com- 
pensate her for the loss of Harry. He also offered the 
confessions of William May, that he alone was guilty of 
stealing the slave. This evidence was objected to by 
Mr. Solicitor Troy. His Honor, Judge Marin, 
permitted the prisoner to introduce the State warrant, 
and to prove the flight of William May, but rejected the 
other part of the testimony. “The prisoner then proved 
that William May resided about a fourth of a mile from 
Mrs. Lynch—that he fled immediately after the issuing 
of the warrant, and had not since returned—that he him- 
self resided twenty-two or twenty-three miles from Mfrs. 
Lynch, near the South-Carolina line and had not becn 
seen in that neighborhood for five or six years. 

The Judge, in charging the jury, commented at length 
on the testimony, and after he had completed his charge 
and the jury were about to retire, the counsel for the 
prisoner requested him to instruct them, that though they 
were satisfied of the identity of both the slave and the pris- 
oner in the sale in South-Carolina, yet if they believed that 
William May was the person who actually seduced and 
conveyed away the slave, and the prisoner only received 
him knowing him to be stolen, he could not be convicted 
on that indictment. In reply to this, his Honor remark- 
ed in the hearing of the jury,that he did not like to distract 
the attention of the jury by abstract propositions, when 
there was no evidence to support them. He then sum- 
med up the evidence again, and stated to them that flight 
after a charge was a suspicious circumstance, and that 
they would decide whether they believed from these cir- 
cumstances, that William May had stolen the slave and 
Daniel May had only received him’ knowing him to be 
stolen. His Honor then dwelt at length on the doctrine 
of presumptive proof, but it is unnecessary to state any 
other parts of the charge, as they were not excepted to. 

The jury returned a verdict of guilty. A rule 
was obtained to show cause why a new trial should 
not be granted, 1st. because* proper evidence had 
been rejected, and 2nd. because the J udge had expressed 
his opinion to the jury on matter of fact. This rule be- 
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ing discharged, a motion was then submitted in arrest of Dre 1838, 
judgment, ist. because it did not appear on the indict- ~~” 
ment that the theft was committed in the county of An- — 
son, and 2nd. because the name of the owner ofthe slave Mav¥.. 
was set forth after a scilicit. This motion being over- 

ruled, and judgment of death pronounced, the prisoner 

appealed. 


Badger appeared for the State. 


No counsel «ppeared for the prisoner. 


Rurrin, Chief-Justice.—E should very reluctantly 
reverse the judgment upon the ground of the remark 
made by the Judge in the hearing of the jury, ‘that he 
‘¢ disliked to distract their attention by abstract propo- 
‘¢ sitions, to which there was no evidence ;” since he 
proceeded immediately to sum up the evidence offered by , 
the prisoner touching the matter to which the instruc- 
tion prayed for related, and gave the instruction, as 
prayed for, that if the jury drew from it the conclusion 
of fact insisted on for the prisoner, he ought to be ac- 
quitted. Undoubtedly, it is error at common law to 
give such an instruction in acase where there is any evi- 
dence to the point, although that given maybe manifest- 
ly insufficient to establish it. Still more is it erroneous, 
under our statute, as an expression of the opinion of the 
Judge upon the sufficiency of the proof. But I think it 
very clear, that if a Judge inadvertently commit an er- 
rov in the course of a trial), he is bound to correct it, as 
soon as he is seusible of it; and that he is as ‘much at 
liberty to correct Oné of this description as any other. 
If proper evidence, when offered, be rejected, it may af- 
terwarvds be received. If improper evidence be receiv- 
ed, it may afterwards be pronounced incompetent, and 
the jury instructed not to consider it. These are but 
examples ; and the like holds ix aH other cases, unless 
the subject now under consideration furnishes an excep- 
tion. I do not perceive a reason, why a Judge who con- 
ceives himself obliged to decide, and does decide a ques- 
tion, as being one of Jaw, when it is rather one of fact 
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Dec. 1833. to be left to thc jury, may not upon a change of opinion, 
—. retract his decision and submit the question to the jury. 
It cannot be imputed to the Judge, that he would crimi- 
nally use the pretext of correcting himself, as the means 
of covertly conveying to the jury his opinion upon the 
facts. If he did, a reversal of his judgment would not 
be either an appropriate or adequate remedy, but public 
punishment. I am supposing an error committed ho- 
nestly and inadvertently, and a sincere desire to correct 
it for the sake of duly administering the law between the 
parties. In such a case, I conceive it is not the object 
of the Jaw, nor the province of an appellate tribunal, to 
watch for and catch at an inadvertence into which the 
Judge was betrayed for an instant; but to see that no 
error was finally committed, and that ultimately the law 
and justice of the country were truly administered. In | 
the present case, I should have no doubt upon the point, 
if the Judge, besides submitting the case to the jury for 
their decision upon the evidence, had explicitly informed 
them, that he had improvidently expressed himself be- 
yond his lawful authority, upon the evidence, and that 
it was their exclusive provinee to weigh it, and draw 
conclusions from it. Without such an explanation, pro- 
bably the influence of the Judge’s opinion, which the Ie- 
gislature meant to prevent, might remain. With it, 
there could be no danger that a jury of ordinary intelli- 
gence independence and integrity, could be misled ; and 
to avoid that, is the great purpose of the legislative en- 
actment. But I do not pursue this subject farther, nor 
express a conclusive opinion upon it; because I do not 
think the case depends on this point. 

I conceive the remark of the Judge was strictly cor- 
rect—that in law there was no evideuce upon the point 
to which the instruction was prayed. The error of the 
court wag in submitting it to the jury at all. 

The position taken for the prisoner was, that William 
May and net the prisoner, was the principal felon. As 
the guilt of the prisoner of the crime charged is .presump- 
tive, from his possession of the slave, and sale of him un- 
der the circumstances, it was doubtless material for him 
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the presumption against himself. It is true, that both 
might have been principal felons ; but if William were 
proved to be clearly so, the prisoner’s possession might 
be, and probably was derived from him. The question 
is not then, whether the fact contended for was relevant 
to the defence ; for upon that, there is no doubt. But 
the question is, by what evidence is it competent to the 
prisoner, upon this trial, to prove that fact. Direct evi- 
dence connecting William with the corpus delicti would 
certainly have been admissible. Testimony to the fact 
of seduction ; to the possession by William anterior to 
that proved on the prisoner; er to any part of the res 
geste constituting William’s alleged guilt, would have 
been both relevant and competent. The prisoner offer- 
ed nothing of that sort. Instead of it he offered evidence 
that William resided near Mrs. Lynch, while the pris- 
oner lived twenty miles off, and had not been in her 
neighborhood for several years, and that a State’s war- 
rant had been gotten out against them both, as being 
equally concerned in the theft; and that William fled 
from the State; which was received. Besides this, he 
offered evidence, that William confessed that he alone 
had stolen the slave, and made compensation for him ; 
which was rejected. 

Except the facts of the respective residences of the par- 
ties, which of themselves, do not tend to establish guilt 
in either of the parties, it is obvious, that all the evi- 
dence, as well that received as that rejected, consists of 
the acts and declarations of other persons, to which nei- 
ther the State nor the prisoner is privy. I think the 
whole of it was inadmissible, The confession is plain- 
ly so. It is mere hearsay. It may seem absurd to one 
not accustomed to compare proofs, and estimate the 
weight of testimony according to the tests of -veracity 
within our power, that an unbiassed confession of one 
man that he is guilty of an offence with which another 
is charged, should not establish the guilt of him who 
confesses it, and by consequence, the innocence of the 
other, bat the law must proceed on general principles ; 
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and it excludes such a confession upon the ground, that 
itis hearsay evidence—the words of a stranger to the 
parties, and’ not spoken on oath. Indeed, all hearsay 
might have more or lesw#effect, and from some persons of 
good character, well known to the jury, it might avail 
much. Yet itis all rejected, with very few exceptions; 
which do not in terms or principle extend to this case. 
Even a judgment upon the plea of guilty could not be 
offered in evidence for or against another : much less a 
bare confession. As a declaration of another establish- 
ing his own guilt, the confession of a slave might be 
used upon the same principle. This, I recollect was 
attempted in Owen’s case, and also inKimbrough’s ; but 
in the Supreme Court it was abandoned, and the point is 
not reported. 

If the confession and the act of paying for the slave 
were properly rejected, the other evidence ought also to 
have been rejected. I suppose the Court received it out of 
abundant caution and tenderness to the prisoner. But 
one principle extends to and excludes the whole. Itis, that 
all was res inter alios acta; and could not be heard with- 
out some proof connecting William May with the fact, 
that is with the perpetration of some deed, entering into 
the crime itself. No part of it could be received to incul- 
pate the prisoner, if it would have that effect, nor can it 
exculpate him. It is too uncertain, and too easily fabri- 
cated falsely for the purpose of deceiving, to be relied 
on or acted on in a Court. When received, if not fol- 
lowed by evidence of some fact tending directly to es- 
tablish an overt act of William in the perpetration of the 
felony itself, it became altogether irrelevant and ceased 
to be evidence, for the purpose for which it was offered. 
For acts or declarations of William May, subsequent to 
the felony, indicative of a consciousness of guilt in him, 
when offered as evidence from which his guilt is to be 
inferred, cannot be stronger than his express admission 
of guilt. 

In my opinion therefore, there was no error in exclu- 
ding the evidence ; nor in the opinion pronounced by the 
Judge upon that received. 
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In speaking of the warrant, I must be understood to Dee. 1833 


refer to it as evidence for the purpose elaimed in the in- 
struction the Court was asked to give. It might be very 
sufficient for other purpsses, as to contradict or discredit 
a witness or the like. 

It is unnecessary for me to say any thing on the mo- 
tion in arrest of judgment, because I agree entirely with 
the opinion delivered by my brother Judge on that part 
of the case. 

The judgment must be affirmed and a certificate sent 


to the Superior Court, to proceed to pass sentence of 


death. 


Danret, Judge.—The prisoner was indicted for steal- 
ing a slave, the property of Elizabeth Lynch, contrary 
to the act of the General Assembly passed in the year 
1779, (c. 11,) and was found guilty by the verdict of a 
jury. A motion was made in his behalf, first, for a 
new trial; which the court overruled. In the second 
place, a motion was made in arrest of judgment ; which 
likewise failed. Judgment was then pronounced; from 
which the prisoner appealed to this court. 

The motion fur a new trial rests on two grounds:— 
First, that the court rejected as evidence, the declara- 
tions made by William May, that he, the said William, 
stole the slave, and that the prisoner was innocent of the 
charge. Secondly, that the Judge, on the trial, expres- 
sed his opinion on the facts of the case. 

Iam of opinion, that a new trial cannot be gr auted 
on either of the grounds taken by the prisoner. The 
hearsay declarations of William May, that he committed 
the crime, were not on oath, nor was there any oppor- 
tunity of a cross-examination. The evidence therefore, 
according to the plainest principles of law, was proper- 
ly rejected. 

In the second place, the Judge, was requested by the 
prisoner’s counsel, to charge the jury, that if MWilliam 
May feloniously took the slave, or actually seduced and 
conveyed away the slave from the possession of the ow- 
ner, although the prisoner received him knowing him to» 
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receiving stolen goods, and should be acquitted on the in- 
dictment. In reply to the motion, the Judge remark- 
ed in the hearing of the jury, that he did not like to dis- 
tract the attention of the jury, by abstract propositions, 


* where there was no evidence to support them. The judge, 


after these remarks, charged the jury, that the flight of 
William May, after having been charged by the warrant 
was a suspicious circumstance, and they would decide 
whether they believed Willam May had stolen the slave, 
and the prisoner had only received him, knowing that 
he was stolen. By an act of the General Assembly, 
passed in the year 1796, c. 4, it is enacted, that it shalt 
not be lawful in any Judge in delivering a charge to a 
petty jury, to give an opinion whether a fact is fully or 
sufficiently proved, such matter being the true office and 
province of the jury. The expressions. complained of, 
cannot be considered as a violation of this statute. Sup- 
pose William May had then been on his trial for steal- 
ing theslave, and the only testimony produced against 
him liad been the fact of issuing the State’s warrant 


against him Daniel and Hardy May, charging them all: 


as principals, and the flight of William May afterwards, 
coupled with the local positions of the residences of the 
parties, and all the other circumstances that were de- 
posed to at the trial of the present prisoner ; could he 
legally have been convicted ? Surely he could not. All 
the circumstances taken together would only have rais- 
ed that slight species of presumption, which in criminal 
cases weigheth nothing. There was no evidence, which 
in law, shews that William May was guilty of stealing 
the slave. There was no evidence given in, on which, a 
Judge sitting on the trial of William May could have 
permitted a jury to convict him of the capital crime of 
stealing the slave. Ido not think the Judge erred in 
expressing himself as he did. 

The prisoner moved in arrest.of judgment, and as- 
signed as reasons, first, that it did: not sufficiently ap- 
pear on the face of the indictment, that the theft was 
committed in the county of Anson, and secondly, that 
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indictment after a scilicit. 

In this case, the county of Anson, is named both in 
the caption and in the beginning of the indictment. The 
prisoner is charged in the indictment, that he “in said 
county feloniously did steal, take and carry away &c.”?_ 


In the English practice the mode of stating the venue, *» 


is thus; “Middlesex” or “ Middlesex to wit,’ and this 
statement is usually in the margin of the indictment. In 
the body of the indictment also, the facts should in gen- 
eral be stated to have arisen iy the county in which the 
indictment is preferred, so that it may appear that the 
offence was within the jurisdiction of the Court. But 
when a county is named even in the margin, the words 
in the indictment, ‘* in said county,” or ‘* county afore- 
said,” will have sufficient reference to the county in the 
margin. (1 Chitty. C. L. 160. 3 Hawk. 175, 2 Hale.166, 
180. 2 Hawk, ch. 25. s. 34.) In this indictment, the 
words, “‘in said county, did steal, take and carry away, 
a certain slave named Hexry,” sufliciently refers to the 
county of Anson as set forth in the caption and in the 
beginning of the indictment. 

The second reason offered in arrest, is, that the name 
of the owner of the slave is set forth in the indictment 
after a scilicit. It is very usual, in criminal as well as 
civil proceedings, to introduce the statement umder what 
is termed a videlicit or scilicit, as “that afterwards. to 
wit, on &c, at &c,” the defendant did &c. or a fact o¢- 
curred, which it is thought proper to mention. Lord 
Hobart, speaking of a videlicit, says, ** that its use is te 
particularize that avbich was before general, or to ex- 
plain that which was before doubtful or obscure ; that it 
must not be contrary to the premises, and neither in- 
crease nor-diminish, but that it may work a restriction 
where the former words were not express and special, 
but so indifferent that they might receive such a restric- 
tion without apparent injury.”? Where the averment is 
material and enters into the substance of the description 
of the offence, though.laid under a scilicit, it is conclu- 
sive and traversable% and if impossible or repagnant to 
Vou. IV. 43 
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the premises, it will vitiate, otherwise it will not. (1 
Bla. Rep. 495. 2 Saun. 291. n. 1. 1 Chitty. C. L. 186. 
Rex v Mayor of York, 5 Term 71.) By the act of 1779, 
c. 11. it is enacted, that “any person or persons who 
shall hereafter steal, or who shall by violence, seduc- 
tion or any other means take or convey away any slave 
or slaves, the property of another, with an_ intention to 
sell or dispose of to another, or appropriate to their own 
use such slave or slaves, being thereof legally convicted, 

shall be judged guilty of felony, and shall suffer death 
without the benefit of clergy.” The first count in the 
indictment, charges that the prisoner, “ feloniously did 
steal, take and carry away, a certain slave named Hen- 
ry; then and there being the property of another, to wit, 
the property of Elizabeth Lynch ;” with an intention to 
sell the said slave to another, contrary to the statute.— 
The averment, after the scilicit, that the property, was 
the property of Elixabeth Lynch, was material and is 
consistent with the premises, or that Which went before 
in the indictment. The scilicit is here introduced to 
particularize that which was before general ; or to ex- 
plain that, which without the scilicit, would have been 
doubtful or obscure. It pointed out the owner of the 
slave. After a full examination of this case, I am 
unable to discover any good reason for a new trial or 
for an arrest of judgment. I think the judgment ae 
be affirmed. 


Gaston, Judge.—This case came before the court at 
the last term, at which time I had not the honour of 
being one of its members, and has been kept under ad- 
visement until the present term. A majority of the 
court having concurred in the judgment that there is no 
error in the proceedings of the Superior Court to justi- 
fy a reversal of the sentence against the prisoner, I 
should have deemed it unrecessary to give any judicial 
opinion, if my brethren had wholly agreed in the rea- 
sons which conducted them to the same result. In the 
view which I have taken of the case it presents but one 
difficulty#fer consideration. Did the Judge err in re- 
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jecting a part of the evidence which was offered as tend- Dse 183% 
ing to show that William May had been guilty of the — 
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taking or seduction of the slave from the possession of 
the owner? If he did err in this respect, the prisoner 
is entitled to a new trial. If he did not err in this re- 
spect, I cannot avoid the conclusion that the prisone? 
is not entitled to a new trial. 

The criminal act imputed to the prisoncr might as 
readily be committed by many as by one. The question 
of William May’s guilt or innocence was not necessarily 
connected with that of the guilt or innocence of Daniel. 
Both might be guilty, or both might be innocent, and a 
common guilt or a common innocence was as presuma- 
ble as the guilt of one only. All the testimony then which 
was offered to inculpate William, as well that received, 
as that rejected, if tending to no other purpose, was ir- 
relevant and on that account inadmissible. But proof 
that certain acts constituting a part of the criminal tran- 
saction itself were done by William might have been of 
high importance to the prisoner by removing se much of 
the inference of guilt as ;would be raised were those acts 
brought home to him. Evidence therefore that William 
took the negro from the possession of his owner might 
render it doubtful whether Daniel had participated in the 
taking. The negro had been removed from his master’s 
service, and soon afterwards was offered for sale in an- ~ 
other State by the prisoner, under circumstances plain- 
ly indicating a cfiminal intent. It nothing else appear- 
ed, the inference was scarcely to be resisted that the 
prisoner had committed the crime charged. Now, proof 
that the taking was by other than the prisoner, perhaps. 
might repel this inference, not because the guilt of the 
one shews the innocence of the other, but because proof 
that specific acts were done by one, weakens or re- 
moves the presumption that the same acts were done by 
another. 

It was, therefore, competent for the prisoner to lay be- 
fore the jury all the circumstances attending the tran- 
saction under investigation, and of high import to him, 
to shew if he could, that the negro had been taken by 
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William and was in William’s possession before the time 
when the negro was seen in his possession in South Ca-*, 
rolina. But no facf can be communicated to a jury, or 
its existence rendered probable but through those means 
of communication which the law allows. The thing to 
be proved must not only be relevant, but the testimony 
offered must be such as the law sanctions. The issuing 
of a State’s warrant against William and the prisoner, 
in which William is first named, of itself is no evidence, 
and unless necessary to explain or contradict something 
properly in evidence ought not’ to have been réceived. 
The warrant is an accasation merely ; it is not proof of 
any fact stated in it. As connected with the flight of 
William it was admissible provided the flight itself were - 
proper to be given in evidence. Flight after accusation 
could be received on no other ground than as conduct of 
William furnishing a presumption of his guilt; . and 
amounting to an implied acknowledgment of it. If this 
were admissible, I am unable to-see any satisfactory 
reason for rejecting the testimony offered, that William 
had paid moncy to the injured party in order to stifle a 
prosecution against him.. . This seems to me a fact of the 
same kind with flight after accusation ; an act furnish- 


ing a similar presumption of guilt, and strengthening 


this implied acknowledgment of the crime, and the ex- 
press admission of his guilt by himself would seem to 
me equally admissible on the same ground. 

I am of opinion the whole-of the testimony offered in 
order toshew the taking by William was illegal. It was 
evidence not of facts or cireumstances attending the 
transaction, but of acts and declarations of a third per- 
son, inno way a party tothis controversy nor shewn to 
be connected therewith, acts and declarations subsequent 
to the trafsaction from which an inference of the facts 
of the transaction was attempted to be drawn. Had 
William been on trial they would have been evidence 
against him. simply because they were his acts and his 
declarations. It is certainly a general principle, that 
neither the declarations nor acts of those who are 
strangers to the matter in litigation can be received as 
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evidence for either party, of the truth of the fact declar- Dkc. 1833. 
ed ora fact to be inferred from them. Such acts and “’™“ 
declarations are excluded as coming under the well °747* 
known rule of *‘res infer alios acta,” and Iam unable to Enpxunn. 
find any principle or authority which will justify an ex- 
ception to the rule in the present case. 
Having arrived at the conclusion that the Judge did 
not err in rejecting the testimony offered, but that in 
truth he erred (ne doubt froma leaning to the humane 
side) in receiving that which was offered to shew Wil- 
liam May’s guilt, I concur therefore in the opinion of my 
brethren that there was no evidence on which the Judge 
could be asked to give the hypothetical instruction re- 
quired of him, and that he was justified in stating the 
case supposed to be an abstract proposition. 
Per CurtamM—lupGMENT AFFIRMED, AND A WRIT 
OF PROCEDENDO ORDERED. . 
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Tue STATE v. EpmvunpD, a Slave. 


Upon an indictment under the act of 1825, c. 22, “ for carrying, conveying, 
anc concealing a slave on board a vessel, with the intent, and for the 
purpose of conveying the slave beyond the limits of the State, and of en- 
abling her to effect her escape out of the State ;” a verdict finding the 
prisoncr “ guilty of the felony of carrying, conveying and concealing, as 
charged in the bill of indictment,” is defective. 
A mulatio, free man of colour, is a citizen of the State, and a slave, a per- 
son within the meaning of the act. ; a 


This was an indictment under the act of 1825, c. 22, 
for concealing a slave on board of a vessel, with the in- 
tent, and for the purpose of conveying said slave beyond 
the limits of the State, and of enabling her to effect her 
escape out of the State. 

There were several counts in the indictment. On the 
trial before Martin, Judge, at New-Hanover, it ap- 
peared that the prisoner was a slave, the property of 
one West, of Virginia; that he had absconded several 
years before from his master’s service—had passed as a 
free man, and acted as Steward on board the brig Fish- 
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Dw 1833 oy, It further appeared that Nathan Green, the alleged 
Sratse 


‘owner of the slave concealed, was a free man of colour, 
a dark mulatto, and a resident of this State. 

The prisoner being convicted, and motions fer a new 
trial in arrest of judgment, being overruled, sentence of 
death was pronounced against the prisoner from which 
he appealed. 

The jury found “the prisorer at the bar, Edmund, 
guilty of the felony of concealing, conveying and carry- 
ing as charged in the bill of indictment.” The grounds 
on which the motions for new trial, and in arrest of 
judgment were founded, were “that the prisoner, being 
a slave, was neither mariner nor person within the 
meaning of the act; and that Green, the owner of the 
slave concealed, being a mulatto, was not a citizen of 
the State. 


Badger for the State. 
No Counsel appeared for the prisoner. 


Rurrin, Chief-Justice.x—To anthorise judgment of 
death upon this verdict, it must be taken to be a general 
verdict of guilty. If it was so intended, it is astonish- 
ing that it was not entered withouta qualification. It 
certainly is qualified; but whether it be so much so as to 
render it uncertain, is the question. I think it too am- 


“ biguous to found a judgment on, which may have such 


important consequences; though I have been a good 
deal staggered in considering the case. But I am final- 
ly satisfied, that as the eourt can intend nothing in such 
a case, it is proper to reverse the judgment, and order 
a venire de novo. It has been argued at the bar, that 
the words, ‘‘the felony” include the whole case, be- 
cause that felony cannot exist without the intent, and 
the felony is found ‘¢in manner and form, as charged in 
the indictment.” I should think so too, if there had 
been no other words but “guilty in manner and form as 
charged, &c.” But the verdict says also, “the felony 
of carrying, conveying anil concealing in manner and 
form as charged.” The felony found then, consists of 
those acts of carrying, &c. Docs ‘‘manner and form” 



























— Tlre,rl Cir lhULFlC llCO OU. le Cee 


| 


mre, 








sa wievw = 





SUPREME COURT OF NORTH-CAROLINA. 


extend to more than the circumstances of time and 
place, and the general epithet “¢feloniously” applied to 
those overt acts in the indictment? For the indictment 
as it ought, not only charges generally that the overt 
acts were done -feloniously, but also avers, as it must 
aver specially, that they were done with the particular 
intent, specified in the Statute, to carry the slave out of 
the State, and to enable her to make her escape ont of 
this State. It seems to me that the “ manner and form” 
is annexed in the verdict barely to the facts found in it, 
and not to the intent alleged in the indictmerit, which 
is then alleged as a fact, distinct from the acts, which 
that intent makes criminal. If the verdict had gone on 
to negative the intent, it would not have been repugnant, 
in which case the court is obliged to disregard it ; but 
it would have been an acquital. Rex v Simonds, Sayre’s 
Rep. 34. Why would it not have heen repugnant? Be- 
cause the first part does not include the intent; and 
therefore does not contradict the latter part, which ne- 
gatives the intent. For if the intent be included in 
both, it would be manifestly contradictory, and amount 
to nothing. Suppose an indictmeut with two counts ; 
the one for an assault, and the other for an assault with 
intent to commit a rape. A general verdict of guilty is 
not given; but ** guilty of the assault in manner and 
form as charged:” I think it could hardly be said, that 
the intent in the latter count was found; since there was 
enough to satisfy the verdict, without doing so. I 
consider therefore that this verdict does not certainly 
find the intent, and for that reason is incomplete. This 
conclusion isthe more satisfactory, because it has the 
sanction of an adjudged case in Pennsylvania. Bayles 
v The Commonwealth, (2 Serg. & Rawl. 40.) 

Upon the peints made for a new trial, I have no doubt. 
The case made by the evidence is clearly within the 
Statute. 


Dan1ex, Judge.—The prisoner hath been tried on an 
indictment containg several counts, founded on an act of 
Assembly passed in the year 1825. The jary have ren- 
dered their verdict in the case as follows, “ guilty of the 
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Dre. 1833. felony of concealing, conveying and carrying as charged 


State 
v 


Epxunp. 


in the bill of indictment,” without finding the fact that it 
was with the intent and for the purpose of enabling the 
slaye to effect her escape out of the State. 

A. motion for 4 new trial was made, because the slave 
whom the prisoner is charged with carrying and secret- 
ing on board of the vessel, to which he was attached as 
steward, was the property of a free man of color ;. that 
the owner is not a citizen of the State, within the mean- 
ing of the statute ; because he has not the same full and 
complete political privileges and immunities with which 
the constitution and laws have clothed .a white man. 

By the laws of this State, a free man of colour may 
own and hold lands and personal property, including 
slaves. Without therefore stopping to enquire into the 
extent of the political rights and privileges of a free man 
of color, I am very well satisfied from the words of the 
act of the General Assembly, that the Legislature meant 
to protect the. slave property of every person, who by 
the laws of the State are entitled to hold such property. 
I am therefore, of the opinion that the owner is a citizen 
within the meaning of the act of Assembly; and it appear- 
ing that he was a mulatto, is not a reason to grant a 
new trial. 

The counsel for the prisoner in the second place, mo- 
ved in arrest of judgment, because it appeared by the 
record, that the prisoner was a slave. It is contended 
that he is but a chattel, a thing, and not.to be consider- 
ed a *person,”’ within the meaning of the act of Assem- 
bly. ‘The Legislature, by an act passed in the year 
1795, ch. 5, made it felony without the benefit of clergy, 
in the master of a vessel who committed or procured to 
be committed, an offence of the description with which 
the prisoner is charged. That act extended only to the 
master or commander of the vessel. The legislature 
discovered, that the reasons for inflicting the penalty on 
the commander equally applied to the crew or persons 
on board the vessel ; and an act was passed in the year 
1825, to reach all the persons that should be attached to 
the vessel. The first section of that act, is in the fol- 
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lowing words, “if any master of any ship or vessel, ma- Das. 1633. 


riner or any other person or persons, trading or being 
within this State, shall carry, convey or conceal on 
board of any ship or vessel, any negro or mulatto slave 
or slaves, the property of any cilixen or citizens of this 
State, &c. with the intent and for the purpose of ena- 
bling such slave or slaves to effect his or their escape 
out of this estate, they shall suffer death without the ben- 
efit of clergy.”? The prisoner, although a slave, is a “‘per- 
son” in the natural acceptation of that term ; a slave is 
a person capable ef committing crimes, and subject to 
punishment. I think the prisoner is a person within 
the words and meaning of the act of Assembly. ‘The 
reason in arrest on this point, is not good in law. But, 
the verdict rendered by the jury is special, and can the 
court pronounce sentence against the prisoner, on the 
verdict as it now stands? It is contended for the State 
that the proper reading of this special verdict is, that 
the “jury find the prisoner guilty of feloniously conceal- 
ing, Conveying and carrying as charged in the bill of 
indictment.” That the finding by the jury, that the 
carrying, concealing and conveying was felonious, as 
charged in the bill of indictment, is a finding, that the 
prisoner did the acts, with the intent set forth in the in- 
dictment, That the intent as charged, is comprehended 
in the words, ‘‘guilty of the felony,” set out in the ver- 
dict. What will constitute a felony, is a question of 
law, upon facts found by the jury. That the jury ne- 
cessarily intended by the word “felony,” made use of by 
them in the verdict, to include the fact of a felonious 
intent in the prisoner, to carry the slave on board the 
vessel, so that she might effect her escape out of the State, 
does not directly and plainly appear to the court. That 
the jury has given the same meaning to the word ** felony” 
as made use of by them, that the Court would give, is left 
toconjecture. The court cannot infer any thing, that is ma- 
terial to constitute the offence, which is not directly faund; 

évery fact material to the issue must appear in the special 
verdict. We are not to conjecture that the jury meant to find 
the prisoner guilty of carrying the slave on board of the 
Vou. IV. 44 
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oe. vessel, with a felonious intent, tocnable her to effect her 
Or escape out of the State. The case of Boyles v. The Com- 
ATE. a 
monwealth, (2 Sergent & Rawle 40,) was an indictment 
; Commtsston- for endeavoring to conceal the death of an infant bastard 
Rs OF HaLI- ’ 
child, so that it might not come to light whether the 
said infant was born dead or alive, contrary to the sta- 
tute. The jury found the prisoner “guilty of the con- 
cealment, in manner and form as she stands indicted.” 
The court thought, that the concealment might be in 
manner and form, yet the fact had not been found, (a 
material one.) that the child was a bastard ; and unless 
it was a bastard there was no offence. The judgment 
which had been given against the prisoner was reversed. 
The jury did not find, that the prisoner was guilty of 
the felony of concealment ; nor would that word have 
cured the defect. In this case, the verdict of “guilty 
of the felony of concealing, conveying and carrying, as 
charged in the bill of indictment,” is insufficient without 
finding the fact, that he carried or concealed the slave 
on board the vessel, with the intent and for the purpose 
of enabling said slave to effect her escape out of this 
State. The judgment, rendered against the prisoner, 
must be reversed, and a venire de novo awaried. 
Per Cur1aM.—JUDGMENT REVERSED. 
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Ture STATE 
v. 
Tue ComMMISSIONERS OF THE Town oF Ha.irax. 


Under the provisions of the private acts for regulating the Town of Hali- 
fax, the Commissioners of that town have authority to call out the hands 
and command the personal labor of those residing with in its corporate 


limits, for the purpose of repairing the streets. 
The Commissioners of a town are not of common right bound to repair 


the streets, and therefore an indictment against them for not repairing, 
must set forth on its face how that obligation has been imposed upon them. 


This was an indictment against the defendants for 
not keeping the streets of the Town of Halifax in repair. 
q There were three counts in the indictment. 
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It was admitted on the trial that the defendants had 
expended in repairing the streets, and for other lawful 
and needful purposes, all the monies which they were au- 
thorized to raise by taxation or otherwise, and that there 
were no funds at their command at the time laid in the 
indictment, and it was insisted that the defendants were 
not bound by the provisions of the private acts relating 
to the town of Halifax, to repair &c., but that it was only 
their duty to make ordinances, rules &c. and use the pe- 
cuniary resources of the town for the purpose of re- 
pairing the streets. 

His Honor, Judge Martin, before whom the cause 
was tried, charged the jury, that the commissioners had 
authority under the private acts, to call out the hands 
and command the personal labour of the inhabitants re- 
siding within the corporate limits of the town, for the 
purpose of repairiag the streets, and that they were not 
excusable for the omission to repair, if there were hands 
enough in the town, thongh all the monies which had 
been, or ought to have been raised by virtue of their 
powers, had been properly expended at the time the streets 
were charged to have been out of repair. 

On the two first counts in the indictment the defend- 
ants were acquitted. On the third the jury returned a 
verdict of guilty. 

This count was in the following words : 

‘¢ And the jurors &c. upon their oaths &c. do further 
present that on &c. there was &c. a public street and 
common highway in the town of Halifax &c. commonly 
called the main street &c. for all the citizens &c. and 
that the aforesaid public street &c. on &c. was out of 
repair &c. so as &c. and thatM. R.J. S. S. J. C. A. W. 
&c. all late &c. on &c. and from thence &c. were com- 
missioners of the said town of Halifax, duly chosen, 
elected and sworn as such, and that they in their corpo- 
rate capacity of commissioners of said. toww of Halifax, 
were anil are bound and obliged by the act of the Gene- 
ral Assembly of this State, to keep and maintain the pub- 
lic'street and common highway aforesaid, in safe conve- 
nient and complete repair. Yet the commissioners afore- 
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1833, “Raid, during &c. at &c. in &c. have and did neglect and 
a “Fefuse to keep the said public street and common high- 
‘Way in such repair, to the great injury &c. and against 
pap a al the peace and dignity of the State.” 
vx. - Arule for a new trial being discharged and judgment 
rendered for the state—the defendants appealed. 
The Attorney General, for the State, 


Badger, for the defendants. 


Gaston, Judge.—It has been insisted for the defen- 
dants that the Judge erred in that part of his instruc- 
tions to the jury, wherein he declared that the commis- 
sioners had authority to call out the hands, and command 
the personal labor of the inhabitants residing within the 
corporate limits of the town, for the purpose of repairing 
the streets. This Court has examined the various acts 
referred to in the case, and more particularly the act of 
1786 entitled ‘‘an act for the better regulation of the 
town of Halifax, and extending the liberties thereof” and 
is of opinion that there is no error in this part of the 
judge’s charge. Tlie fifth section of this act empowers the 
Commissioners ‘‘to make such rules, orders, regulations 
and ordinances, as to them shall seem meet for repairing the 
streels,””? with a proviso that such rules and regulations 
shall not be inconsistent with the constitution and Jaws 
of theland. It was impossible by any words which the 
Legislature could select, to delegate amore ample autho- 
rity over the subject, and we must give to these words 
their obvious and general meaning unless we can find clear 
evidence that they were used in amore restricted sense. 
The keeping of the highways of the country in a proper 
state of reparation, by the compulsory service of the in- 
habitants of the district within which they are situate, 
had been part of the law of North Carolina for a vast 
number of years, and probably from its earliest settle- 
ment. In the yedrs 1784, 1785 and 1786, immediately 
before and at the time of passing this act, the attention 
of the Legislature had been much engaged in revising 
the laws with respect to the laying out and reparation of 
roads, and in this revisal they expressly make enact- 
ments for commanding these personal services, and re- 
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ly almost exclusively upon them, for this important 6b 
ject of police. When therefore in providing for the proper » 
government of the town of Halifax, they clothe the Com- 
missioners with authority to make such ordinances a8 
they might deem mect for repairing the streets, there is 
not the least reason to suppose that they did not con- 
template the probability of the Commissioners adopting 
a plan with respect to the reparation of high-ways within 
their jurisdiction, analogous to that which prevailed uni- 
versally without it. _Wesee nothing in any other part 
of this section, or in any other section of the act which 
induces us to believe this construction inaccurate. Ina 
subsequent part of this section they have also authority 
to make ordinances for appointing a town constable or 
constables, town watches or patroles, and ‘‘ to make 
proper allowances by fees or otherwise, for such servi- 
ces,” but this furnishes no indication as to the mode in 
which the power of compelling reparation shall be exer- 
cised. The eighth section of this act directs the Commis- 
sioners to lay an annual tax not exceeding eight shillings 
on every hundred pounds of taxable property within the 
town,and a proportionable poll tax on those who do not pos- 
sess one hundred pounds of town property, and declares 
that the monies therefrom arising shall be applied and laid 
outin clearing,cleaning, and repairing the strects and pub- 
lic passages, paying the officers of the town, and in such 
other public work and business as the Commissioners 
shall direct.” It is argued that this section, taken in 
connection with the fifth, shews that it was the purpose 
of the legislature to give the Commissioners a power to 
raise a revenue adequate for the exigencics of the town, 
and that the power to make rules and ordinances» was 
intended to embrace such rules and ordinances only as 
related to the application of the pecuniary resources of 
the town tothe purposes expressed in the act. We see 
very distinctly a power given to make'sucli ofdinances as 
they may deem mect to accomplish certain purposes, and 
also a power to raise a revenue to a limited extent to be 
applied for the same purposes, but’so far from discover- 
ing that the latter was intended t@ modify and control 
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Desc 1988. the former power, it appears to us, have been conferred 
‘Sloe. 4g additional and auxiliary toit. Whether the power of 
‘v _— taxation could be regarded as passing by a grant of au- 
Coxrsstox- thority to make ordinances meet and proper for accom- 
Fax. plishing certain purposes, might have been doubted. It 
had been a much mooted question whether the right to 
tax was incident to that of making laws. During the 
revolutionary struggle it was zealously contended by the 
elder Pitt and his distinguished-political associates, that 
the British Parliament possessed the power of legislation 
over the colonies, but could not rightfully levy a penny 
of tax. At all events it is exeeedingly probable that the 
power of taxation was not intended to be passed thereby, 
and was regarded as one of sufficient importance to be 
the subject of distinct grant, and of special limitation. 
Be this as it may, if it were not embraced within the fifth 
section it was thought necessary to bestow it, and ifem- 
braced, it was deemed expedient to restrain the extent 

of the grant by the limitations in the eighth. 


* Jt will be seen that the Court does not concur with the 


Judge in the remaining part of the instructions which 
were given to the jury, and it would proceed to direct a 
new trial, but that it believes the indictment to be so 
radically defective as not to admit of a judgment being 
rendered against the defendants, if the instructions and 
verdict had been perfectly correct. |... 

* ‘The count of this indictment on whith the defendants 
are convicted is defectiye in not setting forth how the ob- 
ligation to repair the streets has been thrown upon the 
defendants. Of common right it is the duty of the in- 
habitants of a parish to keep the highways through that 
parish in reparation, and it may very well be, as has 
been argued by the Attorney General, that the obligation 
to repair the streets of Halifax, unless some special pro- 
vision has been made for the purpose, has devolved by 
the incorporation of the town upon the inhabitants there- 
of, and that we are bound judicially to know that Hali- 
fax is one of the incorporated towns of the State, to which 
the Constitution has given the right of electing a mem- 
ber of the State Legislajure. But this is not an indict- 
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ment against the town, or the inhabitants of the town of 1833. 
Halifax. It is against the defendants individually, for’ 
neglect of the duty of reparation which it alleges that 
the law has imposed upon them. We know of no public pe 
Jaw which obliges the persons who may be commission- ="5 OF #4=1~ 
ers of any incorporated town to keep the streets in order, — 

and whenever an indictment is preferred against those 

who are not bound by the common Iaw and of common 

right to repair, such indictment must set forth the 

mattefs by reason whereof the obligation has been de- 

volved on the persons charged. (Rex v Inhabitants of 


Great Broughton, 5 Bur. 2700.) 

The count is further defective that it sets forth no In an indict- 
breach of any specific duty which the acts regulating the Gon eunst the 
town of Halifax impose on the commissioners. The ® town, it is not 
corpus delicti.is that the streets were permitted to be out yee 
of repair, and the indictment assumes that the defendants of duty, but the 
as commissioners were bound to prevent this public in4 yeep oo 
convenience. Now all the obligations imposed on the ly which of the 
commissioners have been imposed by one or the other of jas name 
these acts. These are for instance, to levy annually a ed. 
certain tax not exceeding a given rate—to make the pro- 
per arrangement for collecting it, to apply the proceeds 
when received, towards the repair of the streets, the pay- 
ment of public officers, and to such other public purposes 
as the commissiege@rs shall think proper—and to make 
all such rules, ordinances and regulations as they may 
deem expedient for reparation of the streets. None of 
these acts declare, as does our public act of 1786 with 
respect to overseers of the roads, that for a neglect in 
keeping the streets in order the commissioners shall be 
liable to indictment. Certain means are put into the 
_ powerof the commissioners for the accomplishment of 

certain ends. If there be a culpable neglect to use these 
means when there is a necessity for their use, those guil- 
ty of such neglect may be liable to indictment. But 
then the indictment must set forth the criminal Omission, 
so that the defendants may know, and the Court see, what 
duty has been neglected. It must not allege neglect 


generally, still less state merely the consequence of the 
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Dec. 1933. neglect of duty—but specify the offence producing such 
consequence. These principles are so distinctly assert- 
Breroa». ed and explained in the case of the State v the Justices of 
Austos, etal. Lenoir, (4 Hawks 194) that we deem it unnecessary to 
The case of Mlarge upon them. It is true that in a case which came 
The State v Jus- before the former Supreme Court of the State v the Commis- 
(4 Hanke 1945 Sioners of Fayetteville, (2 Law. Rep. 617) this objection 
approved. The might have bccn taken to the indictment. but was overlook- 
- sana aia ed or waived. But the subsequent case of the State v the Jus- 
etteville, (2 Law. tices of Lenoir is an express adjudication upon the point. 
— 617,)doubt- We fee! ourselves bound by it as authority, and the more 
strongly, as the principles which it upholds tend greatly 
to the certainty of criminal prosecutions, and are there- 

fore important safeguards of civil liberty. 

The Court is of opinion that the judgment rendered in 
the Superior Court should be reversed, and that judg- 
ment should be arrested, and it will direct a certificate 
to issue to that court accordingly. 


Per CurtaAM.—JUDGMENT ARRESTED. 
8 Oe — 


Joun A. Binrorp, 
vs. 
Tuomas P. AtstTon *é al. 


A levy by a Sheriff upon goofs, where they remain in possession of the. 


defendant, is no payment or satisfaction of the judgment, and a new exe- 
cution may issue, as well where there are several defendants, as where 
there is but one, 


Ascire facias was sued out from the Superior Court 
of Nash, at-the instance of John A. Binford, against Tho- 
mas P. Alston, George Cooper, and Henry Arrington, call- 
ing on them to shew cause wherefore an execution should 
not issue upon a judgment theretofore rendered against 
them in favor of the said Binford, on an appeal bond in 
said Court. The process not having been served upon 
Alston, the plaintiff entered a Vol. Pros. as to him, and 
the cause was submitted to the Court upon a case agreed 
between the plaintiff and the other defendants. The court 
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Norwoop Judge, presiding, gaye judgment for the., Deevis33 


plaintiff, andthe defendants. appealed. . 
The case agreed stated that the defendants were. the 


sureties. of Alston on.a bond given for the prpsecution of Axsrox, et al 


an appeal from the County to the Superior Court—that 
judgment was vendered on said bond against 4Alsion and 
his sureties, and an exeeution issued thereon te the She- 
riff, who levied it upop property sufficient.fo satisfy the, 
judgment—that the property was taken by the Sheriff in- 
to Lis possession and advertised for sale—that at the day 
of sale the Plaintiff agreed with Alston, without the priv- 
ity or consent of the defendants, that*.4/ston should pay 
him a part of the judgment, and the execution be return- 
ed, “indulged” for that time—that .4/ston having com- 
plied with the terms of this agreement, the property was 
permitted by the Sheriff to remain with him, and the 
Sheriff thinking the lien of the execution bound the pro- 
perty, no lovy was endorsed upon the execution—that the 
plaintiff direc ted the Clerk to issue the execution again, 
but this not having been done the judgment became dor: 
mant—that Alston yet no further payments, became in- 
solvent and removed out of the State. .The case then 
added “if these facts constitute a defence to the, Scire Fa- 
cias judgment is to be rendered for the defendants, if not, 
then the Plaiptiffis to haye execution againt them,” 


Badger fov the plaintift. 
Devereus for the défehdants. 


rita 7 


Gaston, Judge.—-Atter stating the case as above 
proceeded. We concur with the judge in. the opin- 
ion that the facts stated in the case do not constitute 
a legal defence to the, Scire Facias. By the judgment on 
the appeal bond the sureties became absolately fixed 
with the debt. ‘They were no longer bound, that Alston 
should pay the plaintiff, but ‘they became bound. with 
Alston to pay the amount of the judgment to the plaintiff. 
Whatever therefore might yet have been the relation be- 
tween the defendanfe and Alston, they were equally with 


Von. IV. 45 








353 CASES ARGUED AND DETERMINED IN THE 


“Dae. 1889 him the debtors of the plaintiff, and nothing but satisfac- 
yw tion, or what was equivalent to satisfaction, could dis- 
— charge them at law from the judgment. The proceed- 
Austow, etal ings upon the levy against Alston do not amount to a sat- 
isfaction as against him, and can not therefore bea satis- 

am faction as to these defendants. The casecomes directly 
King v Morrison Within the principles laid down in this Court in the 
CSiciad enti matter of King and Morrison, (ante 2 vol. p. 341, ) 
proved. ~ By the terms of the case agreed, the facts furnishing 
no defetice against the Scire Facias, execution is*to be 

awarded against the defendants. But here we are met 

with a difficulty which has occasioned some perplexity. 

We are bound by the express enactments of the statutc 

The Supreme UNder which this Court is organized,to render such judg- 
Court is bound to ment as upon an inspection of the whole recard, ought to 
omega have been rendered in the Superior Court. Aiton is not 

ion of the a party to the scire facias, and no agreement between 
ae nag = the parties to it could authorize the Court ‘to issue an 
been rendered in execution against him and thedefendants. Indeed we 
the court below. -onnot but understand the agreement to be, that an exe- 
cution, if awarded, is to issue against the defendants 
only, and we understand the judgment also, though not 
formally and precisely expressed, to award such an ex- 

ecution. 

A ecire facias Although the scire facias to revive"@ judgment is to 
Ag A A some purposes a new action, yet in themain it is to be 
come parpests e regarded as the continuation of a former action. It isa 
ie the main tobe proceeding to enforce a judgment already recovered. | It 
—- the creates nothing anew, but only reanimates that which 
< former action. Had before existed, but whose vital faculties are suspen- 

pended. Ifa judgment thereon be rendered for the plain- 
tiff, it is not that he recovers any thing, (except his costs 
on the scire facias, ) but that he have hisexecution for the 
debt, damages and costs, according to the force, form 
and effect of the recovery set forth in the scire facias.— 
If therefore, this recovery has been had against more 
than one person, tlie proceeding to enforce it must be 
against all, unless there be some fact of record which 
shews that the whole judgment has survived, or which 


in law warrants the collection of the whole judgment 
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against someofthem only; for the execution ought to fol- Dxe 1838. 
low thejudgment, and if this be joint, so should be the exe- a ann 
cution. Nerdo wethink any agreement ofthe partiescan —~ v. 
authorize us to. affirm a judgment,which upon an inspection A™*T°*: ¢ aL 
of the record appears to be erroneaus. This court acquires _ The Supreme 
jurisdiction, as a revising tribunal by appeal, andthe ex- jrticton a 
tent of that jurisdiction as well as the manner of exer- — 
cising it, must necessarily differ in many respects from = v ae sppe 
that which is possessed and exercised by those tribunals tion differs re fron 
whielk take cognizance of causes by writ of erbor. In nating rey 
these a rejease of errors may be pleaded, and on the plea pe 2 
being found, then the judgment is, not that the judgment i "7 
below be affirmed, for they cannot affirm an erroneous 
jadgment, but that the writ of error be barred. (See 
2d William’s Saunders 101, and the authorities there 
cited.) A writ.of error is considered as a new action 
in which the plaintiff may be non-suited, and when it is 
brought contrary te an agreement the. Court may com- 
pel him to submit to a nonsuit. But when a case is 
regularly brought before this Court by appeal, our 
duty is defined by law—to examine the record, affirm 
the judgment if it be correct, or reversing it as errone- 
ous, render such judgment as in law ought to have been 
rendered in the Court from which the appeal was taken. 

But we think that there is enough apparent upon this 
record to warrant the judgment which has been render- 
ed. The scire facias recites indeed a judgment against when a sci. 
three, and calls on all of them to shew cause wherefore /a. “to revive a 
an execution should not issue to enforce that judgment we aeenent 
against them all. T'wo.only are summoned, and they un- only two are 
dertake to show cause. The truth of the matter alledged “mmone® it is 
is admitted by the plaintiff, and a part of it is, that the third is insolvent 
person not summoned is out of the State and insolvent. = poy = 
Upon this record and between these parties the facts so plaintiffmay have 
admitted must be regarded as] conclusively true, and —— 
if true, then in law the execution, notwithstanding the summoned, 
form of the scire facias, ought to issue against the defen- 
dants only. It is stated in 1 Roll’s Abridgment 890 pl: 1 
and2, and in Sergeant Williams’ notes to 2d Saunders 
297, that if there be judgment against two, and a scire 
facias issue against both to have execution, if it be re- 
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Dec. 1883. turned that one is sumfioned, ‘and he makes default; and 
wv~ that the other has nothing; the plaintiff may ‘have execu- 
— tion fer the whole.against‘him who was sammoned and 


Tartor. 


made default; and so likewise, if it be retarned that one 
is dead and the 6ther summoned, there shal be execu- 
tion for the whole against the survivor. It appears then 
that the award of execution is not necessarily to pursue 
the form of the Scire Facias, but'may be accommodated 
to what shall jadicially be ascertained ‘to: be im law fit 
for enfofcing the judgment, and also-that if it appear of 
record that one ofthe defendants to the judgment can- 
not be summoned, and need not be summoned, for that he 
has not the. ability to be contributory to the payment of 
the judgment, the execution for the whole may. rightfully 
issue against the other. A returmof the officer declar- 
ing those facts, and the silence-of the person summoned 
in regard to. them, cannot place them upon tlic record 
more distinctly or conclusively than we find them here. 
The judgment is to be affirmed with costs. 


Pex CurtiamM.—JcpGMENT AFFIRMED. 


CHAaRLeEs ‘#. JouNson v- Paved Tayvion. 


In debt on bond, where the defendant ‘offers a me ¢ the plaintiff i in evi> 

dence, and relies on the consideration money therein expressed to he paid, 

‘as evidence of payment or satisfaction of the bond, it is competent for 

. the plaintiff to prove; that notwithstanding the deed purported to be 

made for a valuable consideration, none was given: or contemplated, hnt 
that a gift of the property conveyed, was intended. - 


Der, on Bond for $5000. Pleas. —Payment and sect 
off, accord and satisfaction. _ alles 

Upon the trial before Norwoop J udge, at Nash, Fall 
Term 1852, the case turned entirely on the pleas of pa} 
ment and accord and satisfaction, in support of which the 
defendant gave in evidence three deeds from herself to 
the plaintiff; one for lands in 'Tennessce, expressed to 
be for the consideration of $2500—another for Jand sta- 
ting the cénsideration to be $2250, and the third for 
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other property, in which the consideration was‘stated to Dze. 1833. 
be $250: ‘The*bond bore date 9th March 1821, cachof peti 
these deeds was dated 2d February 1822. It was con- x, 
tended by’the defendant ‘that the property, conveyéd by Tatton. 
these deeds was in satisfaction of the bond. 

‘The plaintiff proved thathe matried the daughter of 
the defendant,and offered te-shew by a witness present 
at the execution of the déeds, and by declarations of the 
defendant, at and-after that time,: that. notwithstanding 
the considerations expressed, they -were really intended 
as gifts, and were. made without any valuable conside- 
ration. This evidence was objected to by the defendant 
and rejected by the Court. A verditt being returned - 
for the defendant, and a new trial being refused, the 
plaintiff appealed to this Court. 

The Attorney General for the plaintiff. 


Badger and W. H. Haywood for the defendant. : 


Gaston, Judge.—On thertrial of the issue spon the 
pleas of payment, and of accord and satisfaction, the de- 
fendant gave testimony tending to shew that three tracts 
of land -had, shortly before theday of payment named in 
the bond, been conveyed by her and received by the 
plaintiff in satisfaction of the mouey thereby stipulated 
to be paid. Each.of the conveyances purported to be 
made for a valuable consideration, and the amount ofall 
the considerations was the same with the amount of the 
bond. The plaintiff gave evidence to repel this infer- 
ence, and offered as further evidence, acts ax declara- 
rations of the defendant tending to shew that the con- 
veyances had not been made on account of the bond. but 
avowedly as an advanctment to the plaintiff who was 
her son-in-law. ‘Tie ‘testimony “thus offered, was re- 
jected. 

We think that there was error-in réjecting this testi- 
mony.’ Thé issue between the partics was on a matter 
beside the deeds, and collateral to them,jand involved no 
question directly or indirectly, either of a claim under 
the deeds, or of a claim ini opposition to them. Thecon- 
troversy was not whether the consideration remained 
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Daze. 1883 ynpaid, nor whether there was such a consideration as 
~~ that recited. ‘The dispute was whether. the considera- 


~ Jenpaxy 
wv 


tion had been paid in the manaer which the defendant 


Tanarsetox. alleged, and endeavored to maintain by preof. This 


proof the plaintiff was at liberty to contradict if he could 
by evidence of the defendant’s own acts and declara- 
tions. If these were inconsistent with the more solemn 
declarations expressed in the deed, this repugnancy was 
a circumstance fit to be weighed by the triers, but should 
not prevent them from being laid before the triers of the 
matter then in contestation: The testimony was rcle- 
vant and material, and net ferbidden, as we believe, by 
any principle of law. 

The judgment is to be reversed and a new trial a- 
warded. 


Per CurtamM.—JUDGMENT REVERSED. 


Joun P. Jornpan v. Josern W. TAarkKINGTonr. 


A Bilt drawn in favor of an agent for a debt due to his principal, may be 
declared on in the name of the principal, and will support an action in 
his name againgt the drawer, where the agency was known at the time 
to the drawer. a 


Assumpsir tried before SeawE1n, J udge, at Tyrrell, 
Fall term 1833.—PLEA—non assumpsit. 


The plaintiff was a merchant; and bad sold goods to 
one W. A. Tarkington, who being asked for.payment, 
drew an order on the defendant, payable to Hathaway 
the clerk of the plaintiff. The order was presented, and 
the defendant promised to pay it, and requested theclerk 
to charge it as an item in his account on_ the plaintiffs 
béoks, which was accordingly done. The detendant 
contended, that the plaintiff could not recover on this 
evidence, because the order which he promised to pay, 
was payable to Hathaway, and not to the plaintiff. The 
court charged the jury, that if the facts were true, and 
if the defendant understood the character in which Hath- 
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away stoed, it was evidence to support an action in the 
name of the plaintiff. The jury rendered a verdict for 
the plaintiff; The defendant moved for a new trial, for 
minisdireetion, which was overruled and judgment enter- 
ed; from which, the defendant appealed. 


No Counsel appeared in this Court for the plaintiff. 
Badger for the defendant.. 


Danie, Judge.—The request made by the defend- 
ant, that the order witich he had promised to pay, might 
be charged against him, as aW item in his account stan- 
ding on the books of the plaintiff, andthe entry having 
been made accordingly, was a promise made to the 
agent, which enured to the plaintiff. (1 Chitty’s Plead- 
ings 5.) The acceptance of the order was an admission 


ing to the drawer. The jury have found that the de- 
fendant knew that the payee was the agent of the plain- 
tiff. The consideration therefore, which sapports the 
direct promise made by the defendant to the plaintiff, is 
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i a 


Andee, 


ing funds of the 
drawer ya 


the extinguishment of his debt to the drawer, and the re- * 


linquishment by the plaintiff, and the payee his agent, 
of the demand on the bill and acceptance. We think the 
judgment should be affirmed. 


Per : Cur1aAM.—JUDGMENT AFFIRMED. 
= ODO~-- 


ALLEN 8. Birszncse v. Joun B. ALLEN. 


Jn a suit brought by a Sheriff against his collector for arrearages of taxcs, 
a settlement between the Sheriff and the accounting officer for the coun- 
ty, is not evidence for him, 


Assumpsi7, tried before Stranek, Judge, at John- 
ston Spring Term 1833. 

The plaintiff was Sheriff of the county of Johnston, 
and for several years in succession had appointed the de- 
fendant to collect the taxes duc in two districts in said 
county. 

There were two. ‘counts in the declaration ; one, for 
money had and received by the defendant to the use of 
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the plaintiff—a second,,on a special undertaking by the 
defendant, to collect the taxes inj the »said_ two. districts, 
and pay over. the proceeds to, the plaintiff, and for a de- 
fault in not collecting as he had undertaken todo. . The 
defendant pleaded the general issue apd statute of lim- 
itations. 

It was proved, that the defendant had ‘been the caltan- 
tor of the taxes, in the two disthicts assigned to lim by 
the Sheriff, for the space of nine years, (frem ,1819,; to 
1827 inclusive,) during. which, time, the public, county, 
and poor taxes of those districts amounted te $0,938; 
and that no final, settlement had eyerbeen made between 
the Sheriff and the defendant, 

The defendant then proved, that just, before this suit 
was brought, on his being badly hurt, the plaintiff had 
said, if the defendant died, he should lose, five or six hun- 
dreddollars by him. . 

T he plaintiff, then offered to prov e, (for. the purpose of 
establishing a larger amount,duc him. than $600, and 
also for the purpose of repelling the evidence offered by 
dhe defendant, ) that there had been no settlement for 
the county and poor taxes between himself as_ sheriff, 
and the county trustee, and the wardens of the poor, for 
the last seven, of the nine years, that the defendant had 
been his collector. The plaintiff offered — to prove fur- 
ther, the resilt of a. settlémeiit, ‘made“gince the com- 
mencement of this suit, with the accounting officers of 
the county, when the defendant was not present thereat, 
or a party to the same. ‘The court :permitted, him to 
prove that he had made no settlement for seven years, 
before the one which he had made since the conimence- 
ment of -the suif, but refused to per mit him to give in 
evidence, the result of the last settlement. There was 
a verdict for the. plaintiff for the sam of! $600—the plain- 
tiff moved for a new trial, because tlie court had refused 
to receivé proper.and pertinent testimony.” : Thé motion 
was overruled, and ahasgin ang and the plain- 


(iff appealed. 
Devereux for tho plaintiff 
Badger atid W. H. Haywood for the defendant. 
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DanteL, Judge.—The. only reason offered fora new Dzc. 1803 

trial is, because the judge refused to admit in evidence, peti 
a settlement of the taxes which the plaintiff had made, e 
with the accounting officers of the county, since the suit Woovazn, 
was commenced ; and, when the defendant was not pre- 
sent, or a party to that settlement. The counsel for the 
plaintiff has cited several authorities, none of which, in 
my opinion, bear him out in the position he has taken— 
As against himself, it is fair to presume every man’s 
words and actions correspond with the truth ; it is his 
own faultif they do net—but it would be in thehighest de- 
gree, rash and unjust, to found such a presumption, gen- 
erally, upon the acts, conduct or declarations of stran- 
gers, without any authority from the party whom they 
affect ; as to him, they are res inter alios acta. (1 Stark. 
51. $ Stark. 1300.) I cannot perceive how the admis- 
sion of the plaintiff in his settlement, that he was large- 
ly indebted to the county, would warrant an inferénce 
that the defendant had not paid him the monies, which 
he had received as the agent of the plaintiff, or was oth- 
crwise indebted tohim. I think, the evidence was pro- 
perly rejected by the court. ‘The judgment therefore 
must be affirmed. 


Per CurrtaM—J UDGMENT AFFIRMED. 
— 8 @ Ote= 


JaMEs SHERRop v James Wooparp. 

A surety who pays money for his principal, may maintain an action against 
his co-surety for his rateable part,.without first making a demand, and “ * 
the statute of limitations therefore begins to run from the time of the 4) Dys)} 4, e< 
payment of the money. 


This suit was commenced on the 20th January 1831, 
by a warrant returnable before a magistrate, and was car- 
ried by appeal first to the County, and then to the Superior 
Court of Northampton. In the Superior Court a verdict 
was rendered, subject to the opinion of the Court upon 
a case agreed between the parties. The case agreed 
Vox. IV. 46 
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Dee, 1838 stated that the plaintiff and the defendant were joint su- 


i 
Surzrep 


vw 


Woovaxp. 


reties for. Miles Boon to John T. Binn; that the creditor 
obtained judgment against Boon and his sureties ; that on 
the 2d of August-1827, Boon being then insolvent, the plain- 
tiff satisfied the whole amount of this judgment ; that af- 
terwards, and within three years before the suing out of 
this warrant, the plaintiff demanded from the defendant 
payment of the defendant’s share of the judgment as paid 
off by the plaintiff, and that-the defendant refused to 
comply with this request. The statute of limitations 
having been pleaded, the question, and the only question 
submitted to the Court was, whether this statute began 
to run against the plaintiff’s claim from the 2d of Au- 
gust 1827, when the judgment was paid by him, or from 
the day when he made his demand upon the defendant. 
The case being submitted to DaniE1, Judge, at Spring 
Term, 1882, of Northampton Superior Court, and his 
Honor being of opinion with the. plaintiff, rendered 
judgment accordingly, from which the defendant ap- 


pealed. 
Devereux for the plaintiff. 
Badger for the defendant. 


Gaston, Judge.—-It has been long settled that when 
one of several co-sureties has been compelled to pay the 
debt of his principal, he has a right in a Court of Equi- 
ty to call upon the others for their contribution. This 
right to contribution was probably founded.upon the 
maxim, that equality between those whose obligations 
are identical, is equity, avd that the creditor cannot be 
permitted at his choice,to impose on one, that burthen 
which, on the principles of natural justice, ought to be 
borne by all. In modern times, the. Courts of Law in 
England, assumed a jurisdiction over such demands, up- 
on the ground that this principle of equality being set, 
tled, a contract by the co-sureties to contribute accord- 
ing to this principle might-be inferred. The Courts of 
Law however, in this State, declined to assume this ju-, 
risdiction, considering-it'as belonging exclusively to a 
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Court of Equity. The Legislature then interfered and by 
the act of 1807 (Rev.ch. 722,) declared that when one of 
several sureties shall have been compelled to pay ’the 
debt of his principal, and such principal should be insol-. 
vent or out of the State, the surety so paying, should 
have and maintain his action on the case against the oth- 
er surety or sureties, for his or their rateable proportion 
of the debt so paid, before any Court of record, or justice 
of the peace having jurisdiction of the amount demanded. 
We regard this act as intended to remove the scruples of 
our judges, and to make thenceforth, what had been sup- 
posed an obligation in conscience only, and proper to be 
enforced exclusively in a Court of Equity, a legal obli- 
gation fit for the cognizance of a Court of Law. Co- 
sureties therefore are to be regarded as having mutually 
contracted to make this contribution in the event ofa 
loss being thrown upon either, in the manner designated 
in this act. 

It is ageneral rule that the statute of limitations at- 
taches, or commences its operation whenever there is a 
complete cause of action, and not before. If therefore a 
demand be necessary to consummate the cause of action, 
; the statute will not begin to run until such demand is 
made. Thus in the case of Topham v Braddick, (1 Taun- 
ton 572,) where a merchant brought an action against a 
factor upon an implied promise to account for the goods 
consigned to him for sale, to pay over the. proceeds of 
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the sales,.and to deliver the residue unsold on demand, | 


inasmuch as there was no breach of the contract until a 
demand,t was held that the statute began to run from 
that time’ So ifa note be made payable at a specified 


time after sight, or after demand, the statute does not at- 


tach until that, specified time has expired after present- 
ment. Where the note is payable upon demand, there. 
are contradiciory opinions as to the time when the sta- 
tute commences its operation, though the better opinion 
scems to be that it commences from the date of the note, 
because an actual demand is not necessary to complete 
the cause of action. The question then in this case turns 
entirely upon the enquiry, whether the plaintiff’s cause 
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Dec. 1833. of action was complete when he paid off the judgment, 
v  his principal being then insolvent ; or was it imperfect 
and unconsummated, until his application to the defen- 
Woonanv.” dant for reinbursement? If the first view be correct, he 
is barred by the statute—but ol the second- be correet, 

he is not barred. 
PA. patos We are of opinion that the implied. contract between 
co-vsureties, is a the parties was substantially a contract for mutual’ in- 
pom se Ae demnity, and that there was-a complete cause of action 
there is Fm whenever the injury was sustained against which in- 
poe ac- demnity was stipulated. They agreed to divide the 
injury ig sustain. 108s, if any should happen to either by default of their 
principal, and relief was not to be had against him, be- 
cause of his insolvency, or removal beyond the reach of 
legal process. When all these facts concurred, then 
the contingency happened upen which payment of a pre- 
portionate part was promised to be made. The only 
difficulty which wé have found in coming to this conclu- 
sion was occasioned by the consideration that as well 
upon authority, as upon the principles of reason and 
fairness, the plaintiff ought to show an application to 
Notice should the defendant, or at Jeast a notice to him of the happen- 
> Bon - ‘a. * * ing of the contingency, before he instituted his action. 
surety,of the pay- sy. It is stated in the elementary books, and the position is 
Gx theis peincipal sustained by judicial decisions, that in an action by one 
before the com- Surety against another, the plaintiff must shew their 
— ofthe common obligation as sureties, the payment of the debt 
by the plaintiff, and an application to the defendant for 
the payment of his share. Itis right that it should be 
so. The defendant may be ignorant of the default of the 
principal, or of the payment by the plaintiff. He may 
be willing to pay his part without suit—or notice may 
be important to him, to procure the means 6f re-imburse- 
ment, But en the other hand, to hold that the cause of 


action is not complete until after this application or no- ~ 


tice, and that the statute does not commence its opera- 
tion but from the time of such notice, wuuld be to expose 
individuals to many of the mischiefs of stale demands, 
against which this beneficial statute intended te protect 
them. Notice is required not because the plaintiff's cause 
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* of action is imperfect, but because the matters or part 


of the matters, constituting the cause of action lie only 
in the knowledge of the plaintiff, as when a man promi- 
ses to pay such rate for wares.as any other paid the plain- 
tiff, notice must be alledged-in the plaintiff's . declara- 
tion of the rate that another gave. (Com. Pleader c. 73.) 
Where a man promises to- pay ten pounds to J. S. upon 
a contingency, as when he comes from Rome, or when he 
marries—the right of actiow accrues.frem the happen- 
ing of the contingency, and from that time. the statute 
begins torun. (God. 487. 1 Lev. 48. 1 Hen. Black 631.) 
If the contingency be one which lies.as much in the de- 
fendants knowledge as in that of the plaintiff, he must 
take notice of it at his peril; but if it li¢s more properly 
in the knowledge of the plaintiff than of the defendant, 
there, if the action be a special action of assumpsit, the 
declaration ought to aver that. the defendant had notice 
thercof, and if the action be a general indeDitatus as- 
sumpsit, such notice ought to be shewn on the trial.— 
(1 Chitty’s Pleading 319, $20.) . 

It is the opinion of the Court that the judgment ren- 
dered below should be reversed, and that a judgment of 
nonsuit be entered. 

Per Cur1aM.—JUDGMENT REVERSED. 


nn @ Oto 


Lawson H. ALEXANDER 
V. 
Wiit1L1AM SMITH. 


Where A transferred to B, a note for $900, to secure the payment of $600, 
and it was agreed, if the $600 was not refunded within three months, 
the note should be the absolute property of B: Such contract, if 
intended as an absolute sale, is not void-for the excess, for want of con- 
sideration ; but whether intended as an absolute sale, or a pledge only, 
should be left to the jury. 

The interest of A in such a contract is not negotiable, and his assignee 
cannot support an action at law against B, in his own name, without an 
express promise. 


Upon an an attachment issued at the instance of the 
plaintiff against one Kimble, the defendant, Smith, was 
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summoned as garnishee, In his garnishment he stated 
that he had no money or effects of Kimble’s im his hands. 
On an issue made up to try the truth of this garnish- 
ment, it appeared that one Elms borrowed from Smith 
$600, to be paid in three months, and to secure the re- 
payment, passed Smith a note of one Gibsen, (who was 
perfectly solvent,) for $900.. It was agreed, if the money 
was not repaid by the day appointed, the note should 
be the absolute property of Smith. After this, and be- 
fore the expiration of the three months, Elms sold his 
interest in the note to Kimble, fora valuable considera- 
tion, Kimble agreeing to stand in the shoes of Elms.— 
Smith was immediately informed of this transfer, and 
assented to it. Kimble went to Virginia, where he was 
taken sitky anddid not return, nor repay the $600 with- 
in the time prescribed. After his return from Virginia, 
Smith refused to treat with Kimble concerning the note, 
claiming it as his own. Smith collected the whole 
amount from Gibson. 

DantEL, Judge, before whom the cause was tried at 
Mecklenburg, Fall Term 1831, instructed the jury, that 
upon the facts.it made no difference whether the sale 
were absolute or conditional—that Smith had in his 
hands monies. over the $600 and interest, for which he 
gave no consideration, and notwithstanding the agree- 
ment, the promise being without consideration for the 
surplus, was not binding. And if Smith expressly 
agreed with Kimble that he should stand in the shocs of 
Elms, and have the same rights, the Jaw would say he, 
Smith, held the excess over the $600 to the use of 


Kimble, for which Kimble might maintain assumpsit ; . 


and therefore it would be subject to the plaintiff’s at- 
tachment. Judgment being rendered for the plaintiff, 
Smith, the garnishee, appealed. 

Winston for the plaintiff. ° 

Devereux for the defendant. — 


RurFin, Chief-Justice—The case has beeen argued 
for the plaintiff upon the ground, that as the record 
states a loan to Hims, and the note was merely delivered 
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without endorsement to Smith, the transaction was not 
a sale of the note,-but either gave him a lien on it, or at 
most an authority to receive the money s- which as to all 
above the loan and interest, was money had-and receiv- 
ed to the use of Elms or Kimble. The position contended 
for is rendered immaterial by the instructions given 
by the Judge. He stated to the jury -that it made no 
difference whether there was a sale or not, or. whether 
it was conditional er absolute. This instruction was 
given upon the idea that as the sum paid or advanced by 
Smith, was only $600, there was no considerationextend- 
ing to the excess of the bond above that sum. Fn this, the 
opinion of the court is, there was error. As far as the 
validity of a contract depends upon a consideration, one 
of any value, agreed upon by-the parties, is sufficient. 
It need not be adequate or equal in value. _If a bond 
for a larger sum be really sold for a smaller, the con 
tract is not void as to any part of the sum mentioned in 
the bond.. Whether this was agale or-only a pledge, ought 
to have been left to the jury,-if Zlms had been suing 
Smith for the surplus ; and so also, if Kimble had Been 
prosecuting an action for it. 

In reference to the right of Kimble to do so, the judge 
further instructed the jury, that he might, if Smith ex- 
pressly agreed that he should stand in the shoes of Elms. 
Such an action could be sustained by an express promise 
only; for the claim of Elms was not negotiable, and 
the assignment to Kimble gave him only an equitable 
right. That was sufficient as a consideration to support 
a promise by Smith, to deliver the bond, or pay the 
mouey to Kimble. But Kimble must bring bimsel? with- 
in the terms of the promise as made. In this respect 
his rights may be very distinguishable from those of 
‘Elms. The latter may claim upon grounds independent 
of the particular agreement ; the former cannot. That 
agreement, as stated in the case, was that Kimble should 
stand in the shoes of Elms, and if he paid the $600 at 
the day agreed on, Smith would deliver the note to 
him ; if not, it should be the absolute property of Smith. 
Under this agreement Kimble could not claim the note or 
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money, at law, unless he performed the acts stipulated on 
his part, His sickness and abseneé from home did not 
dispense with the payment of the money within the time. 
Whether Smith could justly insist on such terms, or 
whether they would have been obligatory on. Elms at 
law, or are so on Kimble in another forum, . is not the 
question. Ktmdle is obliged to abide by them at law ; be- 
cause they.constitute an essential part of the promise 
to him, and without or beyond the promise, he has no le- 
gal right. As,Kimbie-could not maintain an action for 
the money as a debt, it is not subject to the attachment 
of the plaintiff; and there must be a new trial. Thisis 
the less to be regretted as the case is very imperfectly sta- 
ted, and apon another trial it may be better understood, 
whether Elms was to pay the money, if Gibson failed, 
and what was meant by Kimble’s standing in his shoes, 
with or without repeating the terms of the original con- 

tract. 


Per ‘Cvr1aM.—JUupGMENT REVERSED. 
Ot 


Moses Jarvis 
vv. 
Hyer & Burpvett & Joun B. Dawson. 


On an attachment against one partner, for his separate, debt, only the sep- 
erate property of that partner can be seized—the partnership effects can- 
not be taker. 


ATTACHMENT tried before Donsxxt, Judge, at Cra- 
ven Spring Term, 1838. 

There was a mercantile firm in thecity of New York, 
composed of four partners, viz : Garrett Hyer, Walter 
BE. Hyer, diexander Brimmer, and Jacob Burdett; they 
traded under thename and style of ‘* Hyers, Brimmer & 
Burdett.” Dawson as one of the firm of Platt L. Wicks 
& Co. (of N. C.) became indebted to the said firm in 
New York. Garrett Hyer and Alexander Brimmer died, 
leaving Walter Hyer and Jacob Burdett, surviving part- 
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ners—these two formed a new firm in New York, am Dec. 1833. 


traded under the name and style of “Hyer & Bur- 
dett.” ‘Fhe latter firm became indebted to the plaintiff, 


I ed 


Jarvis 
v 


a citizen of North Carolina, who, to recover his debt, 4*=* ¢t al: 


sued out an attachment against the estate, debts and ¢f- 
fects of *‘Hyer & Burdett”” Dawson was summoned as 
garnishee; who admitted that he was indebted to the firm 
of ‘Hyers, Brimmer & Burdett.’ The question was, could 
the plaintiff have a judgment of,condemnation of the mo- 
ney in the hands of the garnishee, to the satisfaction of 
his debt, against “Hyer & Burdett ?”’ 

Upon these facts judgment pro forma was ren- 
dered in favor of the garnishee, and the plaintiff ap- 
pealed. 

W.C. Stanly and Bryan for the plaintiff. 


Devereux for the garnishee. 


Danie, Judge.—After stating the case proceeded :— 
On an attachment issued for a debt due from a separate 
partner, who has absconded, or resides out of the State, 
the Sheriff can take only the separate property of the 
absconding or absent debtor ; he cannot seize the part- 


nership effects ; for the other partner has a right to re- ~ 


tain and dispose of them for the payment of the partner- 
nership debts, (Matter of Smith, 16 John. Rep. 109.) 
In the case of Lyndon v Gorham & Green, (1 Gallison, 
$67,) it was determined, that a debtor to a partnership, 
cannot be held, or made liable as garnishee, for the sey~ 
eral or joint debt of one of the partners. The corporeal 
property of a partnership, cannot be taken in execution 
to satisfy the several debts of one partner, unless such 
partner would have an interest in the property after set- 
tlement of all accounts, and then to the extent of that in- 
terest only. The sheriff, therefore, does not seize the 
partnership effects themselves ; for the other partner has 
a right to retain them for the payment, of the partner- 
ship debts. (16 John 106, Moody v Payne, 2 John. Ch: 
Rep. 548. Fox v Hanbury, Cowp. 445.) The sheriff 
can sell only the actual interest which such partner has 
in the partnership property, after the accounts are set- 
Von. IV. 47 
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Daze. 1833. hed, or subject to the partnership debts, which are first 
pony to be paid. In Fisk v Herrick, (6 Mass. Rep. 271,) the 
a court said, ‘*we have several times decided that a debt 
Hrs, etal. due to a partnership, is not necessarily goods, effects, or 
credits of either of the partners ;” a creditor of an indivi- 
dual partner cannot attach such a debt,unless it shall ap- 
pear on examination, that a balance is due from the firm, 
to such partner. In Massachusetis, they have no court 
of chancery, distinct from the courts of law ; therefore, 
the accounts there, are taken in the courts of law, to pre- 
vent a failure of justice. . 
Partners are at law, joint tenants of their debts and 
Partners are merchandize, (Gow. 66.) But, the jus accrescendi, or 
joint tenants © right of survivorship, does not hold, except sub modo, 
merchandise, but atid for a special purpose, to enable the surviving part- 
Sasa cate bette ner to get in the debts and settle the affairs of the firm. 
to enable the sur- For, (subject to the liability of the surviving partner to 
The debts “and Pay the debts due from the firm, and his right to collect 
settle the affairs the debts due to the firm,) the executor of the dead part- 
— ner is a tenant in common with the surviving partner, 
of all the property in possession belonging to the firm ; 
and the instant any joint chose in action is reduced into 
* possession by the legal process of the survivor, the right 
of the executor to his distributive share attaches subject 
to the debts as aforesaid, (Gow. 384. 3 Lev. 290.1 Ld. 
Ray. 340.) If the separate creditors of the surviving 
partner could seize and sell under execution, or could 
attach the supposed share of the survivor in the firm, for 
their satisfaction ; so as to enable the vendee to take im- 
mediate possession of the property, unencumbered with 
the debts of the firm; the whole of the property and ef- 
fects of the firm, might be swept away and exhausted by 
the private debts of the survivor; and then the creditors 
of the firm, would resort to tlie private estate of the dead 
partner, for satisfaction of their debts ;—this would be 
most unreasonable. The private estate of the dead part- 
ner is liable to the creditors of the firm, only, in case 
the effects of the firm, in the possession of the surviving 
partner, are exhausted. The ryle of law, therefore, 
which subjects the whole of the partnership effects, first, 
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to the payment of the creditors of the firm, is founded, Dse 1833. 


not so much upon the rights of the creditors of the firm, 
as for the purpose of protecting the private estate of the 
dead partner. 

In this case, the debt due from the garnishee to ‘‘Hy- 
ers, Brimmer & Burdett,” must first go to pay the cred- 
itors of that firm. We see, that on a settlement of the 
accounts of that firm, there cannot be any part of the 
money now in the garnishee’s hands, which will belong 
to ‘Hyer & Burdett.” The case states that the firm of 
“ Hyers, Brimmer & Burdett,”’ was immensely indebted, 
and did a losing business, and that both of the defend- 
ants are indebted to it. We think that the cases on 
this subject are decisive of the question against the plain- 
tiff. What is here said, is not to be considered'as im- 
pairing the doctrine of set-off, as laid down in the cases 
of French v Andrade, (6 Term, 582) and Slipper v Stid- 
stone, (5 Ibid. 493.) We think this process of attach- 
ment was not intended to be applied to a case in which 
the Court is unable in its judgment, to do justice to all 
the persons interested, and much less to one in which 
a decision for the plaintiff is seen to do positive injustice 
to third persons, not before the court. The judgment 
of the Superior Court must be affirmed. 

Per CurtaM.—JUDGMENT AFFIRMED. 
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Den ex dem. Mary V. Procror 
v. 
JoserPu H. Poot. 


If the description in a deed be so vague or contradictory that it cannot be 
ascertained what thing in particular is meant,the deed is void. But different 
descriptions will be reconciled if possible ; or if irreconcilable, yet if one 
of them point out the thing intended withrcertainty, a false or mistaken 
reference to another particular shall not avoid it. 


This was an action of EsEcTMENT, submitted to Nor- 
woop Judge, on a case agreed at Spring ,term, 1833, of 
Pasquotank Superior Court. 


Procron 
A Py 
Poos. 





871 
Dre. 1889. The action was brought for the half of two lots of 
aw! 


Proctor 
Poot. 
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land in Elizabeth City, known as lots No. 33 and 84.— 
Elizabeth B. Proctor was seised in fee of the two lots 
mentioned in the declaration. The buildings, gar- 
den &c. were on the castern part of the lots, which 
was separated from the western part, (used as a pas- 
ture,) by a fence, but they were all rented out together 
and as one tenement, by Samuel Proctor, the husband of 
Elizabeth, during his life. Samuel Proctor died in March 
1831, having no real estate in Elizabeth city, except 
the above lots; by his will he devised as follows. “ I 
give and devise to my daughter 4nn Elizabeth Proctor, 
the house and lot in Elizabeth city.” Elizabeth B. 
Proctor, having never conveyed her interest in said lots, 
on the 8th of April 1831, and after the death of her hus- 
band, executed a deed, in which “after reciting the con- 
sideration to be the natural love and affection she had 
for her daughter Ann EZ. Proctor, and for and in consid- 
eration of complying with the bequest, and last will and 
testament of her late husband, Samuel Proctor,’’ she 
gave to 4nn E. Proctor, one lot of land lying in Eliza- 
beth City, in Pasquotank county, containing one acre, 
more or less, which descended to said EZ. B. Proctor, by 
the death of her father Frederick B. Sawyer, and pur- 
chased by the said F. B. Sawyer from John Bartie, ref- 
erence to the deed will shew the boundaries.” Elixa- 
beth B. Proctor afterwards died, having by her last will 
and testament devised to her youngest child, Mary Vir- 
ginia, a tract of land called Tadmore; all her right, title, 
and interest in the Juniper Swamp, as well as all her 
property of every kind and description, ene real, per- 
sonal, and mixed. 

The lessor of the plaintiff is the devisee named ix said 
will. The defendant intermarried with 4nn E. Proctor, 
who is still living. 

The lots No. 33 and 34, were once the property of 
Margaret, the wife of Lemuel Moore. Moore and wife sold 
the eastern half of said lots to John Bartie, but no deed 
was ever executed to Bartie, and they being afterwards 
sold by the Sheriff as John Bartie’s property, the She- 
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riff and Moore and wife executed deeds to Willis Wilson, Drc. 1833. 


the purchaser at the Sheriffs sale, in which they were 
described as follows :—a certain lot of ground lying 
‘¢and being in the town of Elizabeth City, being part 
“of lots No. 33, and 34, as designated and distinguish- 
“ed in the plan of said town, part commencing on the 
‘middle of the said two lots, No. 33, and 34, on main 
‘street, and running a straight line through to South 
“street, and being the east part of the square 33 and 
‘¢34, so divided by a straight line from north to south.” 
Wilson conveyed by the same description to Frederick 
B. Sawyer. 

The other part of said lots were conveyed by Moore 
and wife to Benjamin Sutlon, by the following descrip- 
tion: “a certain piece of ground lying and being in the 
“town of Elizabeth City, veing part of lots, No. $3, and 
‘¢ 34, as designated in the plan of said town, commenc- 
‘sing in the centre of lots, No. 33, and 34, on main 
‘‘strect, and then running a straight linc from North to 
‘¢South, to south street, being the west part of the square 
‘¢No. 33 and 34, agreeable to the before mentioned di- 
‘¢.viding line, containing one half acre by estimation.” 
Sutton conveyed to Frederick B. Sawyer by the same 
description. F. B. Sawyer died intestate, and all his 
real estate descended to Elizabeth B. Proctor. 

The question submitted to the Court was, whether 
the whole of lots No. 33, and 34, passed by the deed 
from Elizabeth B. Proctor to Ann E. Proctor, or whether 
said deed conveyed only the eastern half of said lots, 
sold to John Bartie. 

The Court being of opinion witlr the defendant, ren- 
dered judgment accordingly, and the plaintiff appealed. 

No Counsel appeared for the plaintiff. 


Iredell for the defendant. 


Rurrin, Chief Justice. —The question is, whether the 
western half of the town lots, No. 33, and $4 passed by 
the deed of Mrs. Proctor to the wife of the defendant. 

I think it cannot be doubted, that if Samuel Proctor, 
the father, had been the owner of the premises, the whole 
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would have passed under his will. It is plain he did not 


~~ speak of the lot as a subdivision of the land forming the 


Procror 
vw. 
Poot. 


No positive 


rale can be laid 
down for ascer- 


town ; for he gives the house and lot. Whatlot? Not 
No. 33, nor No. 34; for even within an indictment for 
burglary, the eastern half of both of those lots. forming 
the curtilage, would be part and parcel of the dwelling 
house, which is expressly devised. The plan of the town 
being thus put out of the way, as the means of identify- 
ing the estate devised, *‘ the house and lot in Elizabeth 
City,” must mean all the ground contiguous to the hou- 
ses which were used and occupied with the tenement, as 
parcel of it. For the testator disposes of it, as one en- 
tire thing ; and this was all he claimed in the town. 
Upon the construction of the deed, I have as little 
doubt. It is a general rule, that if the description be so 
vague or contradictory, that it cannot be told what 
thing in particular is meant; the deed is void. But it is 
also a general rule, that the deed shall be supported, if 
possible ; and if by any means different descriptions can 
be reconciled, they shall be, or if they be irreconcilable, 
yet if one of them sufficiently point out the thing, so as 
to render it certain that it was the one intended, a false 
or mistaken reference to another particular shall not 
overrule that which is already rendered certain. 
Attempts have been made to establish artificial rules 
for discovering the intention ; and the offices of terms 
of general and particular description defined. The truth 


 scage boy inten- js, no positive rule can be laid down; for as each sub- 
1on 0 em ° ° . . 
of a deed or ject differs in some respects from another, and each wri- 


other instrument ter will be more or less precise or perspicuous in expres- 
is to be collected Sing himself, the whole instrument is to be looked at, and 


from the whole 


instrument taken 


the enquiry then made, can it be found out, from this, 
what the party means. In some cases, it is clear that 


together. 
only that thing is meant in which all the particulars of 
the description concur. In others, the description may 
be by several particulars, and distinct things are found, 
of which one answers to the one description, and another to 
the other. It would seem in such case that the conveyance 
oamune o , Would be inoperative, because it was intended to pass one 


deed is by several only, and it cannot be determined, which one; though 


particulars, and 
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there is most respectable authority, that both should Dec. 1833. 
pass, rather than neither. (Worthington v Hylyer ; 4. —7V¥™~ 
Mass. Rep. 196..) But there seems to be no danger of Poctos 
mistaking the intention of the parties, when a thing is Pees. 
given by a particular name, by which it is well known, |... things 
or by any other description which completely identifies it, are found answer- 
although another particular be added, which does not je Bare 
apply, itis true, to the thing as before described, but is the deed bo in- 
equally inapplicable to any thing else. In such case the pre oe —— 
effect of the true description ought not to be weakened all things,answer- 
by a further and unnecessary description which is false. °° pod nd og 
As ifone give his house in A, which formerly belonged pass by it, 

to B, and have but one house in A, it shall pass, though 

it never belonged to B, for but the one could be meant. 

Or, as mentioned in Riddick v Leggat, (3 Murph. 543,) 

if one grant White-acre (by name,) which descended 

from his father, White-acre shall pass, though it descen- 

ded from the mother ; because it was sufficiently iden- 


tified before. 
In the case before us the description is, one lot of land 
in Elizabeth City, contuining one acre more or less, which 
descended to said E. B. Proctor from her father F. B. 8S. 
The donor had no other land in the town but these two 
town lots. Of the whole as one tenement, this descrip- 
tion and every part of it is true, and it is not true of 
any part, taking the parts separately. In respect of ci- 
ther end, the eastern or western, it is not one lot, for, 
divided from north to south, each end would be consti- 
tuted of part of both town lots. So with respect to quan- 
tity; whether the division be from north to south, accor- 
ding to the conveyance to Sawyer, or from east to west, 
according to the plan of the town, each lot would not 
contain an acre, but half an acre. Now it is true that 
quantity is not generally descriptive, yet it may be so. 
If one own two lots in a town; one of half an acre, and Quantity 1s not 
the other of an acre; and grant his “acre lot” or his oe — 


‘Jot containing one acre,” it is not void, but will pass be so—as if one 
the larger lot, although it may upon admeasurement be peg peg eg 


a few feet over or under one acre ; for the purpose is not the other of an 
. " ante. 8° and grant 
to denote how much, but which parcel was meant his “ acre lot,” the 
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larger lot will 

pass, though a 
few feet more or 
less than an acre. 
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much more, if one have two lots, contiguous, each con- 
taining half an acre, and enclosed and occupied together, 
and grant one lot now in his occupation, shall the whole 
pass. For lot is then used as piece, or parcel, or tract of 
land. Here, it has that sense. The gift is not ofa lot 
of the town, but a lot of land in the town, that is, a cer- 
tain piece then containing one acre, which descended 
from the donor’s father. 

But it is further identified by the reference in the deed 
to the husband’s will. The donor declares, that the pur- 
pose of making the deed is to comply with the will. The 
land did not pass by it, not because the description there 
given was insufficient, but because the testator had not 
the title. The sole object was to supply that defect.— 
The land then intended to pass by the deed, was the lot 
devised in the will, and the deed must be construed as if 
the words ‘‘ which my husband gave to said 4nne E. 
Proctor by will’? had been inserted in the descriptive 
clause. 

But the deed adds ‘‘ which was purchased by the said 
F. B. 8. from John Bartie, reference to the deed will shew 
the boundaries.”” On this it is admitted by the plaintiff, 
that the eastern half of the two lots will pass; but it is 
denied, that the other half does. Now if they form an 
essential part of the description, so that the estate can- 
not be ascertained without them, they cannot be rejected, 
and then the deed is vuid in toto. For as a description, 
this is not true of any part of the land; since Sawyer did 
not purchase from Bartie, nor take any deed from him. 
But in fact this is not an essntial part of the description. 
The thing can be known without having this property, 
It is only a further description, of what had before been 
fully and sufficiently identified, and does not render that 
uncertain, nor the deed unintelligible. 

The judgment is therefore affirmed. 


Per CurIAM.—JUDGMENT AFFIRMED. 
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Dos ex dem.—Asnur Ross v. Saran Toms. 


A devise of lands to A for life and after her death to be equally divided 
among the male, or fémale heirs begotten of her body, and for want of 
such heirs then over, gives A an éstate tail in the land, which by the act 
of 1784, (Rev. ch. 204,) is converted into a fee. 


Esecrment, tried before Norwoep Judge, at Per- 
quimons, Spring Term, 1833. 

Joshua Skinner made his last will and testament, duly 
executed to pass lands; it was admitted to probate, at 
January session of the County court of Perquimons in 
the year 1777, In, and by said will, he devised the 
lands now. in controversy, as follows : ‘Item, I give un- 
to my daughter Mary Skinner, the use and tillage of all 
my lands lying on Laker’s creek, which I bought of Ben- 
jamin Scarborough and Joshua Hobert, during her natu- 
ral life; and after her death, I give the said lands to be 
equally divided among the male heirs lawfully begotten 
of the body of my daughter Mary ; and for the want of 
such heirs, I give the said lands, to be equally divided 
among the female heirs lawfully begotten of the body of 
my daughter Maury Skinner; and for want of such heirs, 
I give the said lands to be equally divided between my 
two sons Joshua Skinner and Johan Skinner, to them and 
their heirs forever,” ° 

Mary Skinner married, first, Miles Harvey, and the 
defendant, a grand daughter of Mary, is the only issue 
left of the marriage. After the death of Harvey, Mary the 
widow, intermarried with Martin Ross ; and from this 
marriage there was issue, an only child, by the name of 
Marlin Ross, junior. Mary, the devisee, died in the 
year 1824, her son Marlin Ross survived her; who diced 
in the year 1825, leaving a son by the name of Wilham 
Ross, who died witheut issue in the same year, leaving the 
lessor of the plaintiff, a half brother of his father, and the 
defendant a sister of his grandmother, his only relations. 

The question for determination was, whether the de- 
vise to Mary, in and by the will of her father Joshua 
Skinster, gave her an estate tail in the lands, which esj 
tate tail was converted into a fee simple by the act of 
Vox. IV. 48 
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Dac. 1833 1784, and on herdeath descended to her son Martin 


Ross 
v. 
Toms. 


Ross. Or whether her son Martin Ross, took an estate 
in remainder, under the aforesaid devige in his maternal 
grandfather’s will, which in law, made him a purchaser 
of the lands. 

His Honor instructed the jury that Mary, the devi- 
see under the will of Joshua Skinner, took an estate tail, 
which by the operation of the act of 1784 was convert- 
ed into a fee. Under this charge the jury returned a ver- 
dict for the defendant, and a rule fora new trial being 
discharged, the plaintiff appealed. 

Badger for the plaintiff. 
Iredell and Devereux for the defendant. 


Daniet, Judge.—After stating the case, proceeded: 
The lessor of the plaintiff, being a brother of the half 
blood of Martin Ross junior, and uncle of the half blood 
of William, would be entitled to a muiety of the land by 
virtue of the 4th rule in the act regulating descents, 
passed in the year 1808, (Rev. ch. 739,) provided, Martin 
Ross junr. took the aforementioned lands as a purchaser. 
But if Mary, the mother of Martin Ross was the first 
purchaser, and on her death the lands descended to her 
son, and from him, descended to his son William Ross ; 
then, the lessor of the plaintiff, who has none of the 
blood of Mary the purchaser, cannot be one of the heirs 
of William, so long as any relations of the blood of Mary 
can be found, (4 and 5 rules in the act’ 1808,) and there- 
fore cannot recover. In case the lands descended from 
Mary to her son Martin Ross, and from him to William, 
who died without issue; then the heir is to be found in 
the next blood relation of William, on tlie side of Mary 
his grandmother, who, it appears, is the present defen- 
dant, her sister. (Rule 4th, act. of 1808.) 

Were it not for the words, “equally to be divided,” 
whictr'are contained in this devise; this case would be 
implicitly within the rale in Shelly’s case, (1 Co. 89.)— 
The rule in this casé, may be thus stated: “that where in 
any instrument an estate for life is given to the ancestor, 
and afterwards by the samc instrument the ivheritance 
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is given, either mediately or immediately to his heirs, or 
heirs of his body, as a class to take in succession as 
heirs to him, the word ‘‘heirs” is a word of limitation 
and not of purchase ; andthe ancestor takes the whole 
estate.” (Perrin v Blake, 4 Burr. 2579. Jones v 
Morgan, 1 Bro. C. C. 206.’ Doe v Burnsall, 6 T. 
Rep. 31. Lindsey v Colyer, 11 East 564. Toe v Bed- 
ford, 4. M. and S. 362, note H. 5. to Shelly’s case, 1 
Co. 262, Phomas & Fraser’s edition.) Do the words, 
“equally to be divided,” which are contained in the de- 
vise made by Joshua Skinner, restrain Mary’s interest 
to an estate for life, and enable her children to take in 
remainder as purchasers? The cases of Doe v Goff. (11 
East, 668.) and Gretton v Howard, (1 Eng. C.L.R.320) are 
decisions, which if they had not been shaken and over- 
ruled in the House of Lords, in the case of Wright v 
Jesson, (2 Bligh. 2. 8. Petersdorff, Ab. 181,) would 
have strongly supported such a position. 

In Doe v Goff, the testator devised one estate to his 
wife for life, and after her ‘decease, to his daughter Mary 
and the heirs of her body begotten, or to be begotten, as 
tenants in common and not as joint tenants ; but if such 
issue should die before he, she, or they attained twenty- 
one, then to his son Joseph in fee: and he devised another es- 
tate to his wife for life, remainder to his son Joseph and the 
heirs of his body begotten, or to be begotten; but if he died 
without issue, or such issue all died before he or they at- 
tained twenty-one, then to his daughter Mary, and the 
heirs of her body begotten, or to be begotten, such issue if 
more than one, to take as ftenantsin common. 'Thé tes- 
tator died, leaving his widow and his daughter Mary, 
him surviving. Both these parties in succession, en- 
tered and enjoyed the premises devised, and died; Mary 
leaving daughters (who were the plaintiffs in this ac- 
tion of ejectment,) and a son who was the defendant ; 
and the question raised was, what estate Mary took in 
the first devise. It was argued, for the defendant, that 
it was necessary Mary should take an estate tail, as 
well upon the legal effects of the subsequent limitations 
to the heirs of her body, as to effectuate what it was 





379 





CASES ARGUED AND DETERMINED IN THE 


Dzc. 1838. mentioned, was the general intent of the testator, that 


Toms. 


no part of the estate devised to Mary and the heirs of 
her body should go over to her brother, so long as any 
of her issue were in being, to which the particular in- 
tent that her children should take as tenants in common 
must give way. Sed per Our.--*‘Heirs of the body having to 
take as tenants in common, clearly demonstrate that chil- 
dren were meant, by that description, as heirs of ‘the 
body would take by succession. This is rendered still 
more plain by the following words, “ that if such issuc 
should depart this life before twenty-one.”?” Whom dees the 
testator mean by such issue, but the persons to whom he 
had before referred, by the description of the heirs of the 
daughter’s body? and wher he is contemplating the pos- 
sibility that he, she, or they, may depart this life before 
twenty-one, to whom can he be referring, but the immedi- 
ate children of his daughter? The obvious intention, there- 
fore, of this part of the will clearly is, to give Mary an 
estate for life, and her children a distinct and indepen- 
dent interest as tenants in common; and it is too plain to 
be defeated by a mere conjecture, that the devisor might 
have a paramount intention inconsistent therewith.””— 


- Judgment was given for the plaintiff. 


The case of Gretion v Howard, was this: A devised 
all his reat and personal estate of what nature and kind 
soever to his wife; and after her decease, to the heirs of 
her body, share and share alike, if more than one ; and 
in default of issue, to be lawfully begotten by him, to be 
ather disposal. A died, leaving six children. The case 
of Doe v Goff, (11 East. 668,) was cited in argument, 
and the doctrine of that case, that the testator having 
given the estate to the heirs of the body, share and share 
alike, could not have intended an cstate tail, under 
which the eldest son would take the whole, was much 
relied upon. The court certified that the wife took an 
estate for life only, and that each of the six children 
Pa a fee simple in remainder expectant on the deter- 
mination of the mother’s life estate, in one sixth part, 
as tenants in common. 

The case of Wright v. Jesson, in the House of Lords, 
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overruling Doe v. Wright, in the King’s Bench, (5 AM, Dee. 1833. 


§ S. 95,) was as follows: A testator devised to WV. Ww. 
certain premises for the term of his natural life, he keep- 
ing the buildings in tenable repair ; and from and after 
his decease, he devised the same. to the heirs of the body 
of the said W. W. lawfully issuiog, in such shares and 
proportions as he, the said . W. by deed or will should 
appoint; and for want of such appointment, then to the 
heirs of the body of the said W. W. lawfully issuing; 
share and share alike, as tenants in common; and if 
but one child, the whole to such only child; and for 
want of such issue, then over. It was held by the court 
of King’s Bench that W. W. took an estate for life only, 
with remainder to his children for life, respectively, as 
tenants in common. . Against this judgment, a writ of 
error was brought in the House of Lords. The princi- 
pal error assigned was, that the court below had decided 
that J. W. took only a life estate under the will, with 
remainder to his children for life ; and that a recovery 
suffered by him, his wife, and their son, was a forfeit- 
ure of their estate; whereas the plaintiffs in error con- 
tended, that the testator intended to embrace all the 
issue of W. W. which intention could only be effected by 
giving JF. W. an estate tail. After a very long and 
able argument at-the bar, the House of Lords re- 
versed the decision of the court of Kings Bench. The 
case of Doe v. Goff, was expressly overruled ; the case 
of Gretion v. Howard, was not cited in the House of 
Lords. Mr. Petersdorff says, it is probable that Gret- 
ton v. Howard, would not be, at the present, considered 
as subsisting authority; if it had been cited. in the 
House of Lords, it is probable it would have shiared the 
fate of Doe v. Goff. It is now, established la'w, that a 
devise of lands to 4 for life, remainder to the: heirs of 
the body of 4, share and share alike, as tenants. in com- 
mon, and for want of such issue, then over; cloes not 
prevent 4 taking an estate tail... So, in the cas e before 
the court, a devise of lands to Mary Skinner for her 
natural life, and after her death, to be eqnally divided 
among the male or female heirs lawfully begotte: 1 of her 
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Dxc. 1833 body, and for want of such heirs, then over, did not 
Ross Prevent Mary taking an estate ‘tail. (Doe v Galdsmith, 
v 2 Eng. CL. R. 75. Doe v Featherstone, 20 Eng. C. 
ey AL > 512.) .T wo intents’ are manifest in the will 
of Joshua Skinner; one; that his daughter Mary 
should have only an estate for life, the other, that 
the remainder over should not take effect, so long as 
any of her issue remained ; the latter must be presumed 
te be the main intent and paramount purpose of the tes- 
tator ; his object was to provide for the family of Mary. 
This main intent, cannot be effected by giving Mary a 
life estate, and making her children take by purchase ; 
because there being no words of inheritance added to 
the estate of the latter, they would take at that time, 
viz. 1777, only a life. estate; and after the death of 
either, his or her share would go toJohn or Joshua Skin- 
ner. He intended, that on failure of the issue of Mary, 
and only on that event, his estate should go to John and 
Joshua Skinner in fee simple. In Doe v. Smith, (7 
Term 527,) the court said, that when it appears ina 
When there is Will that the testator hada general intention and a sec- 
a particular, and ondary iatentron, and they clash, the latter must give 
ke arog way to the former. In Wright v Jesson, Lord Eldon, 
apparent in the iy moving the’ judgment in the House of Lords, said, 
same will, and , . : ; 
they clash, the it is definitively settled as a rule of law, that where 
general intent there is a particular, anda general or paramount in- 
—— tent, the latter shall prevail, and courts are bound to 
give effect to the paramount intent. 
We are of opinion, that Mary took an estate tail, 
Which was by the act of 1784, converted into a fee— 
that the lands in Controversy descended from Mary the 
purchaser, to her son, Martin Ross, and from him to 
his sow William. The défendant, being of the blood of 
the first, purchasers, is entitled to hold all the lands, as 
heir at law, to William Ross; in preference to the lessor 
of the } laintiff, who is no ways related’'to Mary the-first 
purchaser. ‘The judgment of the SuperiérCourt is af- 
firmed. : es 
; Per CurrAM.—JUDGMENT AFFIRMED. 











